NoctaHoBneHue Nnenyma BepxosHoro Cyaa P® ot 19 uioHa 2012r. N 13
"O npMMeHeHUU cyaaMu HOPM rpaxaaHCKoro npoueccyanbHOro
3aKkoHoAaTenbCTBa, perflaMeHTUpYHoLWMUX NPOM3BOACTBO B cyAe anennsuuoHHON
MHCTaHUUKN"

depgepanbHbiM  3akoHOM oT 9 pekabpa 2010 roga N 353-@3 "O BHeceHun
nameHeHnn B [pakgaHCcKM npoueccyanbHbin kogekc Poccunckon depepaumm” Obinm
BHECEHbl CYLIECTBEHHbIE WU3MEHEHMSI B MPaBOBOE pPErynupoBaHME MpaBuil NPOBEPKU
3aKOHHOCTM U OOOCHOBAHHOCTM He BCTYMUBLUMX B 3aKOHHYH CuUIy CyaebHbIX
MOCTAHOBMNEHUN, MNPUHATLIX NO rpaXgaHCKuM OenaMm  MWUPOBbIMM  CyabSIMU U
deaeparnbHbIMU cygamu obLLEen HOPUCANKLUM MO NEPBON UHCTAHLUMMN.

B cBs3n ¢ Bonpocamu, BO3HUKAKOLWMMK Y CYA0B NpU NPUMEHEHUM AaHHOro 3akoHa,
NMneHym BepxosHoro Cyaa Poccuiickon ®epgepaunn B Lensax obecneveHns npaBmibHOMO
N eANHOOBpPAa3HOro NPUMEHEHNS cyaamm HOpM [ paxkaaHCcKoro npoLeccyansHOoro Kogekca
Poccunckon depepaunn (ganee - MK P®), pykoBoacTByschb ctatbein 126 KOHCTUTYLMK
Poccuinckon ®egepaummn, ctatbsimm 9 n 14 degepanbHOro KOHCTUTYLUMOHHOIO 3akoHa "O
cygax obwewn topucamkumm B Poccuickon ®Pepepauunmn”, noctaHoBNAeT OaTb Cydam
cnefyowme pasbaCHEHNS:

O6wume nonoxeHus
CypnebHble NocTaHOBSIEHUA, NoAnexalme anesifIALMOHHOMY 06XKanoBaHUIO
Jlnua, nmerowne npaBo Ha anennsayMoHHoe obGXxanoBaHue

1. Cyn anennauuoHHOW WHCTaHUMKW OCYLLEeCTBNsSeT MNpoBEepKy 3aKOHHOCTU WU
000CHOBaAHHOCTM He BCTYMUBLUMX B 3aKOHHYK CUIy peLUeHWn, onpeaerieHnin cynos
obLen rpucankumm, NPUHATLIX UMW NO NEPBON MHCTaAHLINN.

Bo3MoXHOCTb anennauuoHHoro obxxanoBaHus cyaebHbix npukasoB [MTIK P® He
npegycmoTtpeHa. CyaebHbin npuka3 MoxeT 6biTb obxanoBaH B CyAd KacCauMOHHOW
WMHCTaHUUKM B Nopsiake, CPOK M NO OCHOBAHUAM, nNpegycMoTpeHHbIM rinason 41 ITIK P®.

2. Cynam Heob6xoauMo yunTbiBaTb, YTO anennsumMoHHble xanoba, npeacraBneHune
MOryT ObITb NOAAHbI HE TONbKO Ha pelleHne cyaa B LLeSIOM, HO U Ha ero 4acTb, Hanpumep
PE30MIOTUBHYIO WM MOTMBMPOBOYHYIO, MO BOMNpocam pacnpefeneHns cynebHblx
pacxofoB MexXay CTOPOHaMU, nopsiaka U CpoKa UCMONHEHUs pelleHns, obecrnevyeHns ero
NCMNOJSTHEHUS U NO APYrMM BONpOCaM, paspelleHHbIM CyaoM Mpu MPUHATUN pelleHns, a
Takke Ha OONOoSTHUTENbHOE pelleHne, nocTaHoBneHHoe B nopsake ctaten 201 MK PO.

Ecnn anennsaunoHHble xanoba, npeactaBneHne nogaHbl HE Ha pelleHne cyaa B
LenoM, a TOfbKO Ha ero 4actb WUnn OONOSHUTENbLHOE peLleHne, TO U B 3TOM cryyae
obxanyemoe pelleHne He BCTynaeT B 3aKOHHY CUNY.

3. MNpaBomMm anennaunMoHHOro obXxanoBaHus pelleHnn cyga nepBoM UHCTaHUUKM B
cooTBeTCcTBMM C 4vacTbtlo 2 ctatbk 320 ITIK PO obnagatoT CTOpOHbI M gpyrne nuua,
yyacTBywlWmne B Aene, a npaBoOM TMPUHECEHUS anennsunMoHHOro npeacTaBneHus -
y4acTBYOLLNI B aene npokypop.

Mo cmbicny nonoxeHun ctaten 34, 35 n 45 MK P®, npokypopom, y4acTByOLLNM B
aene, ABNsIeTCA NPOKypop, KOTOpbIA obpaTtunca B cyg NepBOM MHCTaHUMKN C 3as8BNEHMUEM
B 3aWMTy npas, cBOOO4 N 3aKOHHbIX MHTEPECOB APYrMX NUL, UM BCTYNUIT B NpoLecc Ans
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Jayn 3akniodeHnsa no genam, no KOTopbiM ero yydactne npegycmotpeHo [TIK PO wu
apyrumn - pegepanbHbiMM - 3akoHamu. [lpy aToM npokypop obrnagaet npaBoM Ha
NpUHecCeHne anenssiuMoHHOro NpeacTaBNeHUss He3aBUCUMO OT €ro FIMYHOro NPUCYTCTBUSA
B cyaebHOM 3aceaHum cyfa nepBon UHCTaHLUN.

[Mpokypop BnpaBe MPUHECTU anennsauuoHHoe npeacTaBneHne Takke B TOM
crniydae, ecnv OH He 6bln NpuBreYeH CyaoM MEPBOW WMHCTAHLUMM K y4yacTuio B Aene, B
KOTOPOM €ero yyactme aBnsetcsa obssaTenbHbIM B cuny 3akoHa (Yacte 3 ctaten 45 ITIK
PD).

O6paTuTb BHMMaHME CydOB Ha TO, 4YTO B cuny 4actu 4 crtaten 13 n vactm 3
ctatbn 320 MK P® nuua, He npuBneveHHble K y4acTuo B Aerne, Bnpase obxanosaTb B
anennsuMoHHOM nopsigke pelleHwe cyda nepBOW WMHCTaHUMM B cryyae, ecrnv JaHHbIM
pelleHMemM paspelleH Bonpoc 06 Mx npaeBax M 06s3aHHOCTAX, TO €CTb OHW NULIAKTCA
npas, OrpaHMYMBalOTCA B NpaBax, HaAenswTCcsa npaBaMn U (MNM) HaA HUX BO3NarakTCs
obs3aHHoOCTW. [lpM 3TOM Takue nvua He obA3aTenbHO AO0MKHbl ObiTb yKas3aHbl B
MOTUBUPOBOYHOM U (UNN) PE30SIIOTUBHOM YacTsx cyaebHOro NnocTaHoOBMEHNS.

MpaBoM anennaumoHHOro obxanoBaHus obnagalwT TakkKe He BCTyNMBLUME B
npouecc npu paccMoOTpeHUn gena B cyde NepBOW MHCTAHUUM NpaBorpeeMHUKU nuu,
y4yacTBYOLLNX B fene.

AnennsauynoHHas Xanoba MoxeT ObITb NofgaHa Kak caMUM NULOM, Y4acTBYHOLWNM B
aene, nubo nuUOM, He NpUBMNEYEHHbIM K yyacTMl0 B [ene, BOMNpPOC O npaBax W
00513aHHOCTSIX KOTOPOro Gbi paspeLlleH CyaoM, Tak U X Hagnexailie ynonHOMOYEHHbIM
npegcrasutenem (ctatba 48 MK P®) nnbo 3akoHHbIM npeacTtasutenem (ctates 52 MK
P®). MNMonHomouna npeacraBuTens Ha nogady anennauuoHHOM Xanobbl OOMKHbI ObiTb
0odoopMIieHbl B COOTBETCTBUM CO cTaTbsamun 53, 54 TTIK P®.

Cyoam crnepyeT yuuTbiBaTb, YTO paXdaHWH, NPU3HaHHbIA HeaeecrnoCobHbIM,
cornacHo 4actu 3 crtaTtek 284 [TIK P® BnpaBe nunyHo nmbo 4vepes BbiOpaHHbIX UM
npeactasutenen obxanosaTtb B anesnnsuMOHHOM MOpPsSAKe pelleHne cyda O nNpusHaHum
ero HepeecnocobHbiM. Bonpoc O BO3MOXHOCTU JIMMHOIMO Y4YacTUa Takoro nuua B
NPOBOAMMOM B MOMELLEHUN cyda anennsumMoHHOW MHCTaHuun cyaebHom 3acegaHum
Heobxoanmo pewatb ¢ yyetoM absaua nepsoro vactn 1 craten 284 [TIK P®. Ecnu
NMYHOEe y4yacTue Takoro nuua B MNPOBOAMMOM B MOMELLEeHUW cyda anesninaunuoHHOMU
WHCTaHUMM cydebHOM 3acefaHun co3gaeT OMnacHOCTb ANSA ero XW3HU unvM 340pOoBbS
nmbo Ans Xu3HW UNn 340pOBbS OKPYXKaKOLWMX U JaHHOE 0B6CTOATENbCTBO NOATBEPXKAEHO
COOTBETCTBYIOLLUMM MEOULMHCKAM AOKYMEHTOM, TO anennsaunoHHas xanoba moxeT ObiTb
paccMOTpeHa cyaoM anennsumoHHOM NHCTaHLUMKN B ero OTCYTCTBME.

B cootBeTcTBUM cO cTaTbamn 4, 34, 35, 46 n 47 I'TIK P® npaBomM anennsaumMoHHOro
obxanoBaHna cyaebHbIX MOCTAHOBMEHUM cyda MEepBOM MHCTaHUMM obnagatT Takke
nvua, KoTopble B NPeayCMOTPEHHbIX 3aKOHOM crydasax obpaliaroTcsa B cyq 3a 3alMTou
npaB, cBOOOA M 3aKOHHbLIX MHTEPECOB APYrux nuu Unmn BCTynawT B Npouecc Ans gadu
3aKknYeHna no geny B UensiX OCYLeCTBMAEeHUS BO3SIOXEHHbIX Ha HWUX edeparbHbIM
3aKOHOM 06s13aHHOCTEMN.

N3 copepxaHna nonoxeHun noanyHkra 1 nyHkra 1 crtaten 29 PepeparibHOro
KOHCTUTYLMOHHOIO 3akoHa oT 26 dpeBpans 1997 roga N 1-OK3 "O6 YNosHOMOYEHHOM Mo
npasam 4ernoBeka B Poccuinckon depepaumn” criegyet, 4TO YNOSTHOMOYEHHbIA MO
npaBam 4ernoseka B Poccunckon depepauum uMeeT npaBo  anennsuMoOHHOro
obxanoBaHuna cygebHbIX NOCTAHOBMEHN Cya NepBON MHCTaHLUMK, eCrn OH yYacTBoBarl
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nnyHo nMbo yepes cBoero npeacraBuUTend Mpuv paccMOTPeHUW aena B cyde MnepBou
WHCTaHUun. [laHHOe npaBO peanu3yeTcs UM B MOpsSAKe M CPOKWU, NMpeayCMOTPEHHble
rnasou 39 MK Po.

4. B uenax obecnevyeHns peanusauuu rnpasa Ha anennaumoHHoe obxanoBaHue
nvuamu, y4yacTByOWUMK B Aerne, cyabl NepBOM MHCTAHUUW OOMKHbI B COOTBETCTBUM C
YyacTtbto 5 ctatbn 198 n nyHkTom 7 vactu 1 ctatemn 225 MK P® B pe3ontoTnBHON YacTtu
peleHns, onpefeneHns ykasblBaTb MOPSAOK M CpoK obxanoBaHus cyaebHoro
NOCTaHOBMEHUS cyaa NepBon MHCTaHUNN.

CpoK 1 nopsaaok nogayum anennsuUMoHHbIX Xanoobbl, npeacTaBneHns
OencTBusa cyga nepBoM MHCTaHLMU NOcse NOCTYNIeHUA anensiuMOHHbIX XKanoobl,
npeacTaBneHus

5. AnennsauunoHHbIe xanoba, npeacTaBfeHne Ha He BCTYNUBLUNE B 3aKOHHYIO CUIY
peweHns cyga nepBoM MHCTAHUMKM B COOTBETCTBUM € YacTbto 1 crtateun 321 TTIK PP
nogarTcs Yepes cyd, NPUHABLLUNKN PELLEHME.

Mogaya anennAuuoHHbIX >anobbl, npeacTaBneHNs HENOCPEACTBEHHO B Cyad
anennsauMoHHON MHCTaHUMN He SIBAFETCS OCHOBaHMEM AS1S UX BO3BpaALLEHNS 3a8BUTENIO.
Ncxooa na nonoxeHun yactn 1 ctaten 321 ITIK PO Takue anennsauymoHHble anoba,
npeactaBneHne noanexar  HanpaBfiEHUO  CONPOBOAUTESIbHLIM  MUCbMOM  cyda
anennauMoOHHON MHCTaHUUM B Cy[, BbIHECLUMW pelleHne, ONs COBEpPLUEHUs OENCTBUN,
npegycmoTpeHHblix crtateen 325 [TIK PO, o yem coobwaetca nuuy, nogasLiemy
anennsauMoHHble xanoby, npeacTaBreHue.

6. TeuyeHMe MeCAYHOro Cpoka Ha nogady anennsunMoHHbIX  Kanobbl,
npegcraBneHnda, npeaycMoTpeHHoro 4acteto 2 ctaTten 321 [TIK P®, HauynHaeTcs
cornacHo 4yactn 3 craten 107 n cratee 199 ITIK P® co gHq, cneayowero 3a AHeEM
COCTaBNEHNs MOTMBMPOBAHHOIO pelleHnMs cyda (NPpUHATUA pelleHna  cyda B
OKOH4YaTenbHOWM opme), W oOKaH4umBaeTcsa cornacHo crtatee 108 [TIK PO B
COOTBETCTBYIOLLEE YMCIIO CrieayoLero mecsua.

Ecnu cocTtaBneHMe  MOTUBMPOBAHHOIO  pELUeHUst cyga  OTMIOKEHO  Ha
onpeaerieHHbIN cpok, KoTopbin B cuny ctaten 199 MK PP He gomkeH npeBbiwaTh NATb
AHen co OHA OKOHYaHusA pasbupaTtenbCTBa gena, cyabs - npencenatenbCTBYOWMIA Npn
00bsBNEHUN pPE3ONIOTUBHON YacTW pelleHus cyda B CUIy MNOSIOKEHUW dactn 2
ctaten 193 ITIK P® pasbacHseT nvuam, yyacTBYWOLWMM B Aene, ux npeacraBuUTensam,
Korga OHW MOryT 03HAaKOMUTBLCS C MOTUBMPOBAHHbBIM peLLleHNEM cyaa, YTO Ha OCHOBaHUN
nyHkta 13 yactm 2 ctatbmn 229 MK PO gomkHO ObiTb OTpaXXeHo B NpoTokosie cyaebHoro
3acefaHu4.

Cpok Ha nogady anennauuoHHbIX Xanobbl, npeacTaBNeHUst He CcuYuTaeTcs
NPONyLLEHHbIM, €CfIN OHU ObINN CAaHbl B OpraHM3auuio NOYTOBOM CBA3W OO ABaduaTu
YyeTbIpex YacoB nocrnegHero gHs cpoka (Yacte 3 ctaten 108 ITIK P®). B atom cny4ae
AaTta nogadn anennsuMoHHbIX Xanobbl, NpeacTaBneHnst onpeaensaeTcs no WTemnento
Ha KOHBEpPTE, KBUTAHLMM O NpMEME 3aKa3HOW KOppecnoHAeHUMn NMbo MHOMY OOKYMEHTY,
noaTeBepXxgaroLemMy npuemM KoppecnoHZeHuuu (crnpaBka NOYTOBOrO OTAENEHUs, KOnus
peecTpa Ha OTMpaBKy MOYTOBOW KOppecnoHAeHUMn U T.n.). YKasaHHble npasuna
NMPUMEHSAIOTCA N B OTHOLWEHMWU anennsuMOoHHbIX Xanobbl, npeacTaBneHns, NogaHHbIX
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HenocpeaCcTBEHHO B cyd anennaunoHHOM MHCTaHLUUMN.

Cyoam cnegyet yuutbiBath, 410 [TIK P® mMoryT ObiTb NpeaycMOTpeHbI
COKpaLLIEHHbIE CPOKW Mogayn anennsiuMoHHbIX XXanobdbl, npeacTaBneHns Ha cyaebHbie
NOCTaAHOBMNEHMSA NO OTAENbHbIM KaTteropuam gen. Tak, B Yactn 3 ctaten 261 ITIK PO
YCTaHOBJIEH COKPALLEHHbIN CPOK Modadn anennsauMoHHbIX Xanob, npeactaBrieHun Ha
cynebHble MOCTaHOBMNEHMs Mo genam o 3awuTte um3bupaTenbHbiX NpaB U npaBa Ha
ydyactue B pedepeHayme rpaxgaH Poccurckon depepauunun, BblHECEHHbIE B Nepuon
n3bupatenbHOM KamnaHum, KamnaHuu pedepeHayma [0 OHS FOfIoCOBaHUS, KOTOPbLIN
COCTaBnsAET NATb AHEN CO OHS NPUHATUSA obXanyemMbix cyaebHbIX MOCTaHOBMNEHWUA.

7. Ilnyo, nponycTmBLLEE CPOK anennsunoHHOro obxxanoeaHus, BnpaBe obpaTtntbes
B Cyd, NOCTaHOBMBLUMI pelleHne, ¢ 3asiBrieHnemMm (xogaTanCTBOM) O BOCCTaHOBIIEHUU
NpoNyLEeHHOro npoueccyanbLHOro cpoka. B 3assneHun (xogaTtancTee) AOSKHbI ObiTb
yKaszaHbl MpU4YMHbl  MPOMyCKa CpoKa Ha nogady  anennsiuMoHHbIX  XanooObl,
npeacTaBneHus.

OOHOBPEMEHHO C 3adBfiEHMEM O BOCCTAHOBIIEHUW MPOMYLLEHHOrO CpoKa B CyA
NepBOM WHCTaHUMW B COOTBETCTBUM C TpeboBaHuamu yvactn 3 ctateu 112 ITIK PO
AOMKHblI ObITb nodaHbl anennsuMoHHble anoba, npeacTtaBneHve, OTBeYawoLlme
TpeboBaHusm ctatbun 322 [TIK PO.

O6paTuTb BHMMaHWE CYOOB Ha TO, 4YTO COOTBETCTBYyKLWlad npocbba nuua,
NPONyCTUBLLUEr0O  CPOK  anenfsuuoHHOro  obxamnoBaHWs, MOXET  coepXaTbcs
HEenocpeaCcTBEHHO B anennsaumMoHHbIX xanobe, npeacTaBneHun.

Mpn aTomM HeobXxoauUMO YyyuTbiBaTb, YTO, KOraa Ha cyaebHoe nocTaHoBNeHue
nogaHbl anennsuMoHHble xanoba, npeactaBneHne n 0QHOBPEMEHHO MOCTaBIIEH BOMPOC
O BOCCTAHOBJIEHMM MPONYLIEHHOIO MNpoLeccyanbHOro cpoka, Ccyd NepBOM WMHCTaHUMK
CHayana peluaeT BOMNPOC O BOCCTAHOBMIEHUWN CPOKa, a 3aTeM BbINONHAET TpeboBaHus
ctratbn 325 [TIK P® u HanpaBnsetr geno BMecTe C anennsiunMoHHbIMKU kanobown,
npeactaBneHneM Ons pacCMOTPEHUS B Cyn anennsumoHHOW MWHCTaHuun. B cnydae
NPU3HaHUS  MNPUYMH  NpPOMycka  npoueccyanbHOro  CpoKa  HeyBaXWUTenbHbIMU
anennsauMoHHble Xxanoba, npeacraBneHMe Ha OCHOBaHWUKU MyHKTa 2 vyactu 1 ctaTbn 324
MK P® BosBpawiaoTcs nuugy, MX nogasLleMy, Mocrie BCTYMMEHUS B 3aKOHHYK Cury
onpeaeneHnsa o6 oTkase B BOCCTAHOBNEHUN NPONYLLEHHOIO NPOLIECCYyanbHOro CpokKa.

8. 3asBrneHne O BOCCTAHOBIIEHUW CPoOKa Ha nogady anensiauMOHHbIX Xanobbl,
npeacTaBneHNsa paccMmaTpuMBaeTCs CyAOM NepBOM MHCTAHUMM NO npasBunam crtatbn 112
MK P® B cynebHOM 3acegaHum C U3BELLEHMEM Y4YacCTBYWOLIMX B Oene nuy, HesiBKa
KOTOPbIX HEe SBMAeTCA NPendaTcTBMEM K paspelleHunto MOCTaBMEeHHOro nepeq cyaom
BOMpoca.

Cypn nepBon MHCTaHUMK Ha ocHoBaHuK ctaTbk 112 TIK P® BoccTaHaBnMBaeT Cpok
Ha nogadvy anennsauuoHHbIX Xanobbl, NpeacTaBfeHusi, ecnu Npu3HaeT MPUYMHbBI ero
nponycka yBaknTenbHbIMU.

[ns nuu, yyacTByrlOWmMX B Aerne, K yBaXUTESbHbIM NPUYMHAM Npornycka ykasaHHOro
CpoOKa, B YaCTHOCTU, MOryT OblTb OTHECEHbI: 0OCTOATENLCTBA, CBA3AHHbIE C NMMYHOCTLIO
nuua, nogarwero anennsuMoHHy xanoby (Tskenas ©GonesHb, 6ecrnomoliHoe
COCTOSIHME, HEerpamoTHOCTb W T.M.); MNOSy4eHue nuuoM, He MPUCYTCTBOBaBLUMM B
cynebHom 3acegaHum, B KOTOPOM 3aKOHYMITOCH pa3bupaTtenbCTBO Aena, Konuu peLleHus
cyga no WCTeYeHuM cpoka obxanoBaHuUst UM Korda BpPEMEHW, OCTaBLIerocs Ao
NCTEYEHNA TOro CPoKa, IBHO HEAOCTATOYHO AN 03HAKOMIIEHUSA C MaTepuanamum gena u
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COCTaBIieHNSA MOTMBMPOBAHHbLIX  anesfIaUMOHHbIX  >Xanoobl, npeacraBneHus;
Hepa3bsiCHEHNE CyLOM MEPBON WHCTaHUMM B HapylweHue TpeboBaHwun ctatbn 193 n
yactm 5 ctatenm 198 [TIK P® nopsgka mn cpoka obxanoBaHus pelleHnsa cyaa;
HecobntogeHne cygom yctaHosrieHHoro ctateen 199 MK P® cpoka, Ha KOTopbIn MOXeT
OblTb OTNOXEHO COCTaBNEHME MOTMBMPOBAHHOIO peLleHUsa cyaa, UK YCTaHOBIEHHOro
ctateen 214 TTIK P® cpoka BbICBIIKM KOMUM peLleHus cyda nuuam, yydacTBYLWUM B
Jene, HO He MNpPUCYTCTBOBaBWWMM B cydebHOM 3acefaHuu, B KOTOPOM 3aKOHYMMOCh
pa3bupaTenbLCTBO Aena, eCcriv Takme HapyLIEeHNSa NpMBENn K HEBO3MOXXHOCTW MOArOTOBKM
M Nogadn  MOTMBMPOBAHHbLIX  anenfsiUMOHHbLIX  Kanobbl, npeacTaBneHus B
YCTaHOBJIEHHbIN A1 3TOro CPOK.

[Mpn pelleHnn Bonpoca O BOCCTAHOBIIEHUN CpOKa anesnnaunuoHHOro obxanoBaHus
nuuam, He NPUBIIEYEHHbBIM K y4acTuo B Aerne, o npaBax N 065a3aHHOCTSX KOTOPbIX CyA0M
NPUHATO pelleHue, cydamMm MepBOW MHCTaHUUM crneayeT yuuTbiBaTb CBOEBPEMEHHOCTb
obpalleHns Takux nuy, ¢ 3asiBfieHMEM (Xo4aTancTBOM) O BOCCTAHOBIIEHMM YKa3aHHOro
CpoKa, KoTopasi ornpeneniseTcsa UCXoO4d U3 CPOKOB, YCTAHOBJIEHHbIX cTaTbamun 321, 332
MK P® n ncumcnsemblx ¢ MOMEHTA, KOrga OHW y3Hanu WUnu OOMMKHbl Obinu y3HaTb O
HapylweHnn wux npae W (UNM) BO3NOXEHUM Ha HUX o0bA3aHHOCTEN ObXanyembim
cynebHbIM NOCTaHOBEHNEM.

[Mponyck NPOKYpOpOM CpoKa MNPUHECEHUs anennsauMOHHOro npencTaBfieHnsa He
nuwaeT Nnuo, B MHTEpecax KOTOPOoro Npokypop obpatllancs ¢ 3asBneHnemM B Cy4 nepBom
WHCTaHUWK, MpaBa CaMOCTOATENbHO 00paTuTbCs C 3asBneHMem (xogaTanCTBOM) O
BOCCTAHOBJIEHUWN CPOKa Nogayun anensisiuMoHHOM Xanobsbl.

Bmecte ¢ TeM He MOryT paccMmaTpuBaTbCH B KayeCTBE YBaXUTESbHbIX MPUYUH
nponycka HpUANYECKMM NULOM  CpokKa anennsiuMoHHOro obxarnoBaHusi Takue
obcToATENbCTBA, KaK HaxoXAeHue npeacraBuTens opraHuM3auun B KOMaHOMPOBKE WUIU
OTnycke, CMeHa pPyKoBOAMTENS opraHu3auun nmbo ero HaxoXaeHme B KOMaHOMPOBKE
UM OTNycke, OTCYTCTBME B LUTATE OpraHu3auum topucta u T.n.

9. Ncxoga mn3 nonoxeHuin nyHkra 5 vactn 1 craten 225 TIK P® onpenenexve
cyga nepBOM WHCTAHUMM O BOCCTAHOBMEHUMM MM 06 OTkase B BOCCTAHOBMEHUMU
MPONYLLEHHOIO Cpoka anennsumMoHHOro obxanoBaHus JOMKHO BbITb MOTMBMPOBaHO. Ha
ykaszaHHoe ornpegeneHne MoxeT OblTb ModaHa 4acTHaa »xanoba, npuHeceHo
npencraBnieHne NPokKypopa B COOTBETCTBUM € HYacTbio 5 ctaten 112 ITIK PO.

B cnyyae oTmeHbl onpeaeneHnss o6 oTkase B BOCCTAHOBMIEHMM CpPOKa Ha nogady
anennsaumMoHHbIX >kanobbl, NpeacTaBneHWss U BOCCTAHOBMEHMS 3TOr0 cpoka nimbo
ocTaBneHnsa 6e3 U3MeHeHusi onpeferneHnsi 0 BOCCTAHOBMIEHMM YKa3aHHOIO Cpoka Ccya
anennsauMoHHOM WHCTaHUUM HanpaengeT Aeno C  anennsuyMoHHbIMK - Kanobown,
npegcraBfieHMeM B Cy4 NEepBOM WMHCTaHUMW A5 MPOBEPKM MX Ha COOTBETCTBUE
TpeboBaHuam ctatbn 322 [TIK P® u coBepleHns [eNCTBUMWA, NpeayCMOTPEHHbIX
ctateen 325 MK P®.

Bmecte ¢ Tem B uensx cobnogeHMs pasyMHbIX CPOKOB Cyaonpou3BOACTBa
(ctatba 6.1 TTIK P®) cyn anennsauMoOHHOW MHCTaHUMW BNpaBe He HanpasnsTb AeSio C
anennsumMoHHbIMK  XXanobon, npeacTaBneHMeM B Cya MEepBOM  MHCTAHUUKW, €ecnu
YCTaHOBMT, YTO anennsumMoHHble xanoba, npeacTaBreHne oTeeyatoT BceM TpeboBaHUAM
ctaten 322 [TIK P®. B atom cnyyae cyg anennsuMOHHOW WMHCTaHUUW BbINOSHAET
AencTema, npegycMoTpeHHble 4acteto 1 crtatbn 325 [TIK PO, n wussewaer nuu,
yyacTBylOLNX B AeNe, O BPEMEHM U MECTe pPacCMOTpPeHUsa Aena no anensisiuMOHHbIM
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Xanobe, npeacTaBneHunio.

10. lNMocne noctynneHns anennsumoHHbIX anobbl, NpeacTaBNeHNa B Cya NepBou
MHCTaHUUM cyabe ucxoas wu3 TpeboaHmn ctaten 320, 321, 322 [TIK P® cnegyet
NpoBepPATb, NOANEXUT NN cyaebHOe NoCTaHOBMNEeHMe obxanoBaHuio B anesninaunoHHOM
nopsgke; obnagaer nM nuuo, nofaBliee anennsuuMoHHYI Xanoby, u npoKypop,
NPUHECLLUMA anennauuoHHOE npeacTaBneHne, NpaBoM anennsunmoHHOro obxanoBaHus;
cobniogeH M YCTaHOBIEHHbIN 3aKOHOM CPOK  anennisiuMoHHOro  obXxanoBaHus;
cobnogeHbl nn TpeboBaHUA 3akoHa, NpeabsaABnseMble K COAepXaHUKO anensisauMOHHbIX
Xanobbl, npeacTaBneHnda; nNpUNoXeHa 5NN OOBEPEHHOCTb WM MHOW  OOKYMEHT,
yOOCTOBEPSAIOLWNA NOSTHOMOYNA NPeacTaBUTESNS, eCnu B Aefne OTCYTCTBYIOT AOKYMEHTHI,
yOOCTOBEPSIIOWME MOMTHOMOYNA NpeacTaBuTend; nognucaHbl v anennauuoHHbIe
xanoba, npeacrtaBfieHne; COOTBETCTBYET SN YUCMO KOMUMA anennsuMoHHbIX Xanobbl,
npeacTtaBneHns N NPUIOXKEHHbIX K HAM OOKYMEHTOB YMCIy NUL, yYacTBYHOLWINX B Aene;
onnaveHa nv anennauuoHHas xanoba rocyaapCTBEHHOW MOLUNMHOW B Cnyyasix, Kkorga
9TO NPeayCMOTPEHO 3aKOHOM.

11. MNo cmbicny yactu 3 crtatebn 320, nyHkToB 2, 4 Yactn 1 ctaten 322 [TIK PO,
anennsauMoHHas »>kanoba, nogaHHas INMUOM, HE MPUBIIEYEHHBbIM K Yy4acTUO B Aene,
AOIMKHa cogepXaTb 00OOCHOBaHME HapyLUEHUA ero npas U (MNKn) BO3SOXEHUS Ha HEro
obs3aHHOCTEN 0bXanyemMmbiM pelieHnem cyga. B cBs3m ¢ aTum cygam nepBon MHCTaHL MK
HaOMeX T NPOBEPSATb, COAEPXKUTCA NN Takoe 06OCHOBaHME B anennsumMoHHon xanobe,
No4aHHOM NMLOM, HE NPUBIIEYEHHbIM K y4acTUIo B ene.

Mpn oTcyTCTBMM Takoro o6OCHOBaHUA Cyn NEepBOM UHCTaHUMM B COOTBETCTBUM C
yacteto 1 ctatbmn 323 TTIK P® octaBndeTr anennsauuoHHylo xanoby 6e3 OBuxeHus,
Ha3Ha4MB pa3yMHbIN CPOK AN UCNpaBfeHUst yKadaHHOro HegocTtaTka.

12. B cootBeTCTBUM C TpeboBaHusaMM ab3aua BToporo vyactu 2 ctaten 322 [MTIK PP
cyaoy nepBOM WHCTAHUUKM crieqyeT npoBepsTb Hanuume B anensisiuMOHHbIX Kanobe,
npeacTaBneHnKn, cogepXalimx CCbIfiKy Ha OOMNOSHUTENbHbIE (HOBblE) AoKasaTenbCTBa,
000CHOBaHMA 3asBUTENEM HEBO3MOXHOCTU UX NPeaCTaBNEHNS B Cyd NEPBOM UHCTAHUMMU
No npuMyYMHaMm, He 3aBUCALMM OT nuua, nogarowero anennauuoHHYH >Xanoby, wu
NpoKypopa, NPMHOCSLLEro anennsaunoHHoe npeacraBneHue.

O6paTuTb BHUMaHWE CydoB Ha TO, YTO Cyd NEepBON MHCTaHUMM He BNpaBe AaBaTb
OLIEHKY XapakTepy npuymH (YBaXkXUTENbHbIA WKW HEeyBaXUTENbHbIA) HEBO3MOXHOCTMU
npeacTaBneHnsa OONONHUTENbHbIX (HOBbIX) 4OKa3aTeNbCTB B CyAd NEPBOM MHCTaHUUW,
MOCKONbKY MUcxoaa u3 TpeboBaHun absaua BToporo yactm 1 ctatem 327.1 ITIK PO
BOMPOC O TMPUHATUN W UCCNedoBaHMW OOMNOSTHUTENbHLIX (HOBbIX) [OKa3aTenbCTB
pellaeTcsa cyaoM anennauymMoHHON UHCTaHLUMMW.

He npuBneyeHHble K yyacTuio B Aene nuua, BONpoc O npaeBax M 0683aHHOCTAX
KOTOPbIX paspelleH cyaoMm, BnpaBe B anennsumMoHHoOn xamnobe ccbinaTbCs Ha nobble
aononHuTenbHble  (HOBble) AoOKasaTenbCTBa, KOTOpble He Obinu  npeameTom
MUccneaoBaHUs U OLEHKM B Cyde MNEPBOW WMHCTAHUMM, MOCKOSMbKY Takve nuua Obinm
NULLIEHbI BO3MOXXHOCTU peanu3oBaTb CBOM MpoueccyarnbHble npaBa U 0683aHHOCTU npu
paccMOTPEHUN aena B cyae NepBon UHCTaHLUMN.

13. Ecnn anennduuoHHble xanoba, npeacrtaBneHMe He COOTBETCTBYHOT
TpeboBaHuam yactu 1 ctaten 322 [TIK P®; He cogepxaTt o6oCcHOBaHNE HEBO3MOXXHOCTM
npeactaBneHns B cyd NepBOM MHCTaHUUM OOMONHUTESNbHbIX (HOBbIX) AOKa3aTenbCTB B
Cnyyae CCbIfikKM Ha HUX; NogaHbl 6e3 Konuim No Yncny nNuu, y4acTByHOLWMX B Aere, U Konum
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NPUITOXKEHHbIX K HUM OOKYMEHTOB; HE NMOoAMMCaHbl NULOM, nogarowmm xanoby, unm ero
npeactaBuTeneM, npPoOKypopoM, MPUHOCALLMM NpeAacTaBneHMe, nmnbo Kk xanobe,
nogaHHOW npeacTaBuUTENEM, He MNpPUIoXeHa [JOBEPEHHOCTb WU WHOW  [OOKYMEHT,
yOOCTOBEPSIOWMIA  MOMIHOMOYMA MPeAcTaBuUTENS; K  anennsunmoHHon xanobe He
NPUIIOXKEH AOOKYMEHT, NoATBepXOalwWwmMin ynnaTty rocygapCTBEHHOM MOLWWMWHLI, Koraa
ynnarta rocygapCTBEHHOW MOLUMNHBI NpegyCMOTpeHa 3aKoOHOM, TO CyAbsl HA OCHOBaHUU
yactn 1 crtaten 323 [TIK P® He nosgHee 4yem 4yepe3d NATb OHEN CO OHA NOCTYyNnNeHusa
anennsauMoHHbIX >Kanobbl, NpeacTaBfeHns BbIHOCUT onpeneneHve ob ocTaBneHun
anennsumMoHHbIX Xanobbl, npeacTaBneHnsa 6e3 ABMKEHNA U Ha3Ha4YaeT pa3yMHbIA CPOK
A5151 UCnNpaBreHns UMeKLMXCH HEQOCTaTKOB.

Heobxogumo yuntbiBaTh, YTO MNpPUM OTCYTCTBMM B anefsisiUMOHHbIX >Kanobe,
npeacTaBfeHnn B HapyLleHne nonoxeHun nyHkta 4 yactm 1 ctatemn 322 MK PO ccbinku
Ha OCHOBaHWS, NO KOTOPbIM NWLO, nojatouiee xanoby, unmM npokypop, MPUHOCALLUA
npeacrtaBneHne, cunutaeT obxanyemoe cyaebHoe nocTaHOBMEHME NoasiexallMm OTMEHe
nnu nameHeHuo (ctates 330 MK P®), a Takke Ha TpeboBaHWs, KOTOPblE COOTBETCTBYIOT
NOSIHOMOYMAM cyda anennaumMoHHOW uHCTaHumm (ctates 328 [TIK P®), cyaba Ha
ocHoBaHuMn 4Yactm 1 crtatem 323 [TIK P® BbiHOCUMT onpegeneHne o6 ocTaBneHuu
anennauMoHHbIX Xanobbl, npeactaBneHns 6e3 ABMKEHUS U HasHa4YaeT pa3yMHbIA CPOK
AN151 UCNpaBneHNs YKasaHHbIX He40CTaTKOB.

Ecnn B anennsunoHHbIX >xanobe, npeacTaBfieHMM B HapylleHUE MOSIOXEHWUN
absaua nepsoro yactm 2 craten 322 [TIK P® cogepxatca matepuanbHO-NpaBoBble
TpeboBaHus, KOTOpble NpPWM pPacCMOTPEHUM [Jena B Ccyde NepBOM WHCTaHUUM He
3asaBNANUCb, cyabst Ha ocHoBaHuu Yactn 1 ctaten 323 MK P® BbiIHOCUT onpegeneHne
00 ocTaBneHMM anennsauMoHHbIX anobbl, NpeacTaBneHna 6e3 OBMKEHUS U HasHa4vaeT
pa3yMHbIN CPOK ONA UCNpaBneHust ykasaHHOro HegoctaTtka. OgHako cyabsa He Bnpase
ocTaBuTb 6e3 OBWMXKEHUs anennsiuMoHHble Xanoby, npeacTaBneHne, cogepXxawme
MaTepuanbHO-NpaBoBble TPeOOBaHMWSA, paHee He 3asiBfieHHbIe MPY pacCMOTPEHUN gena B
cyde nepBoM MHCTaHUMMK, HO KOTOpble cyay MEePBOM WMHCTAHUUM C YYETOM MOSIOXKEHUN
vyactn 3 ctatbk 196 IMTIK P® cnegoBano paspelmnTb No CBOEN MHULMATUBE B Criyvasx,
npegycMoTpeHHbIX dpefieparibHbIM 3aKOHOM.

Hanpumep, no genam o nuweHun n o6 orpaHnYyeHun POAUTENbCKUX NpaB CyA4
pewaeT BOMNPOC O B3blCKAHUW anNMMEHTOB Ha pebeHka (MyHKT 3 cTtaTtbn 70 U MNyHKT 5
ctaten 73 CemenHoro kogekca Poccunckon ®epepaumn); npuv  yooBrneTBOPEHUMN
NCKOBOro TpeboBaHWs O NPU3HAHUN COENKA HEAEWCTBUTENbHOW Cya peluaeT BOMpoc O
NPUMEHEHUN TMOCNeACTBUA  HEeOeWUCTBUTENbHOCTU CcOenkn (MyHKT 2 ctaten 166w
ctates 167 [paxpgaHckoro kogekca Poccuiickon ®Pepepauuu); npu yooBrneTBOPEHUM
TpeboBaHui noTpebuTensa cya peluaeT BOMNPOC O B3biCKaHWW LWTpada C M3roToBUTENS
(vcnonHuTens, npogasua WM T.4.) 3a HecobniogeHne B OOOPOBONBHOM nopsigke
yaooBrneTBopeHus TtpeboBaHun notpebutena (nyHKT 6 crtaTtem 13 3akoHa Poccuinckomn
depnepaumn "O 3awmTe npaB notpebutenen”).

CpoK ncnpasneHus HegoCTaTKOB anennsiuMOHHbIX anobbl, NnpeactaBneHns cyay
NnepBOon WHCTaHUMK criegyeT HasHadyaTb C  YY4eTOM pearibHOM BO3MOXHOCTU  UX
YyCTpaHEHNs 3asiBUTENEM, a TakKKe BPeMeHU, HeoBXOoOMMOro Ha OTMpPaBKy M LOCTaBKY
NOYTOBOW KOPPECMOHAEHLMN, UCXOOA N3 TeppuUTopUanbHON yaaneHHOCTU OT cyaa MecTa
XUTENbCTBA NN MECTa HaxoXaeHus 3aaButens nMbo NHbIX 06CTOATENbCTB.

Mo xopaTtanctBy 3adABUTENsa Cyd NepBOM WMHCTAHUMW Ha OCHOBaHUM ctatbu 111
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MK P® mMoxeT npoanuTb CPOK Ans UCApaBNeHUss HedoCTaTKOB anesinauuoHHbIX
Xanobbl, NnpeacTaBneHus.

Mpn npumeHeHun ctaten 323 [TIK P® Heobxogumo umeTb B Buay, HTO
obcToATenbCTBa, MOCAYXMBLUME OCHOBaHMEM AN  OCTaBfeHUs1  anefsisiuMOHHbIX
Xanobbl, npeactaBneHns 6e3 OBWXEHWUSA, CUATAOTCA YCTPaAHEHHbIMM C MOMEHTA
NOCTYNSIEHNA B Cyd NEPBOM MHCTaAHUMM HEOBXOOUMbIX OOKYMEHTOB, a anenssiuMoOHHbIE
xanoba, npeacraBneHune - NnogaHHbIMU B A€Hb NEePBOHAYanbHOro NOCTYNMEHNS NX B CyA.

Ha onpegeneHne cyabu 06  OCTaBneHUM  anennauUoHHbIX  XanooObl,
npencraeneHna 6e3 AOBMXKEHUSS MOXEeT ObiTb nogaHa 4acTHas xanoba, npuHeceHo
npegcrasnieHne NpPokypopa B nopsiake N cpok, yctaHoBneHHole rnasou 39 MK PO,

14. Cygba B cooTBeTCcTBUM cO cTatben 324 [TIK P® BbIHOCUT onpeeneHne o
BO3BpaLLEeHMM anennaunoHHbIX Xanobbl, NpeacTaBneHuns B criydae, ecriv yCTaHOBUT, YTO
He BbIMOSIHEHbI B CPOK yKa3aHus CydbM, cogepalumecda B onpeaeneHmm o6 octaBneHun
anennsauMoHHbIX  Xanobbl, npeactaBneHns 6e3  OBWMXEHUS; NPOMYLLEH  CPOK
anennsaumMoHHoro obxanosaHua U 3assBUTENb HE MPOCUT O €ro BOCCTAHOBSIEHUM UMK B
€ro BOCCTaHOBJIEHUM OTKa3aHO; 4O MOMEHTa HanpaBneHus gena B cyd anensnsiuMoHHON
MHCTaHUUKM NocTynuna npocbba OT nuua 0 BO3BpaLleHUN ero anennsiuMoHHoOM Xxanobsbl, a
NPOKypop OTO3Basl anennsuMoHHoe npeacTaBreHne, 0 YeM NMOAaHO COOTBETCTBYOLLEE
NMMCbMEHHOE 3asiBrIEHNE.

Ecnu nuuo, He npuBneyYeHHoe K yyacTMO B Jene, He BbIMNOSIHAT B CPOK
cogepxaliunecs B onpeageneHnn ob octaBneHum anennaunoHHOM xanobbl 6e3 ABMKeHUs
yKasaHus cyabuM 06 060CHOBaHWM HapylleHus ero npas u (M) BO3NOXEHUA Ha Hero
obs3aHHOCTEN 0bXanyemMbiM pelleHnemM cyaa, TO CyAbsa Ha OCHOBaHUM YacTu 4 ctatby 1,
nyHkta 4 4vactm 1 craten 135 u craten 324 [TIK P® BblHOCUT onpegeneHne o
BO3BpaLLEeHUM anennsaunoHHOM Xanobsbl.

B cnyyae, korga anennsumoHHble xanoba, npeacraBneHMe nogaHbl Ha cyaebHoe
NOCTaHOBMEHNE, He noanexailee obxanoBaHuto B nNopsgke  anennAunoHHOro
NPOU3BOLACTBA, CyAbA Ha OCHOBaHWUWM Yactn 4 ctatbun 1, nyHkta 2 Yactm 1 ctatbn 135 u
ctatbh 324 TTIK P® BbIHOCUMT onpegeneHne o BO3BpaLLEHUN anennisiuMoHHbIX Xanobbl,
npeacTaBneHus.

Ha onpegeneHne o BO3BpaWeHMM anennsumoHHbIX Xanobbl, npeacTtaBneHus
MOXeT ObITb nogaHa 4acTHas »>kanoba, npuHeceHo npeacTaBrieHne MNpoKypopa B
nopsigke U Cpok, yctaHoBneHHble rnason 39 MK PO.

15. B cooTtBeTcTBUM C nonioxkeHnamm 4Yactu 1 crtatem 325 [TIK P® nocne
NOCTYNNIEHNA anennsaunoHHbIX Xanobbl, NpeacTaBneHns, NogaHHbIX B YCTAHOBIIEHHbIN
CPOK U C cobniogeHmemM npeabaBnsembix K HAM ctatbein 322 TIK PO tpeboBaHuin, nnm
nocrnie yCTpaHeHusi 3asiBUTENEeM HeOOoCTaTKOB, YKa3aHHbIX B onpegeneHnn ob
OCTaBNEHMN anennsaAuuMoHHbIX Xanobbl, npeacrtaBneHns 6e3 AOBWXEHUs, Cyd NepBoOu
MHCTaHUUM 0bs3aH He3aMeanuTesribHO HanpaBuUTb y4acTBYIOLWWM B Aene nuuam Konum
anennsauMoHHbIX Xanobbl, nNpeacTtaBneHUsi BMECTE C KOMUAMMU MPUMNOXEHHBIX K HUM
OOKYMEHTOB.

O6paTuTb BHMMaHME CyaoB Ha TO, YTO MO cMmbicny 4vactu 2 ctaten 325 TIK PO
BCEM nuuaMm, y4yacTBywWMM B Aene, AofmkHa ObiTb nNpegocTaBfieHa BO3MOXHOCTb
O3HaKOMUTLCS HE TOMbKO C anennsuMoHHbIMK >Xanobown, npeacTtaBNeHMEM, HO U C
NOCTYNMMBLUMMWN Ha HUX BO3PaXEHWSAMW OO0 HanpasBlfeHus Aena B cyd anennsumoHHOM
WMHCTaHUUMN.
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B cBA3n ¢ aTMmM cyay nepBOM MHCTaHUMK MPU HanpaBneHuu nuuam, y4acTBYOLWNUM
B Oene, KONuUM anennsuMoHHbIX Xanobbl, npeacTaBneHUst U MNPUMAOXKEHHbIX K HUM
AOKYMEHTOB crnegyeT B CONPOBOAUTESNIbBHOM MNUCbME YKasaTb pas3yMHbIM CPOK AN
npeacTaBneHna Ha HUX BO3pPaxXeHwin. [JaHHbI CPOK onpeaensieTcs, B YaCTHOCTWU, C
y4eTOM BpeMEHU, HEOOXOANMOro Ha OTMNpPaBKy W LOCTaBKY MOYTOBOW KOPPECNOHAEHLMMH,
TeppuTopuanbHON yaaneHHOCTUM OT Cyda MeCTa XUTEeNbCTBa UMM MecTa HaxoXOeHud
nuiy, ydacTBylWMX B Aene, obbema anennsaAuuoHHbIX Kanobbl, npeacTaBreHus,
cnoxHoctn gena v 1.n. Cpok Ans npencrtaBfieHNs BO3PaXeHUW C y4eTOM BpPEMEHU
nogayn anennsiuMoOHHbIX >kanobbl, npeacTaBneHns (Hanpumep, anennsaunoHHbIE
Xanoba, npeacraBneHne nNogaHbl B NOCAEAHUN OeHb Ccpoka 06KanoBaHMs) MOXET ObiTb
onpedeneH cyaoMm 3a npegeriamu yCTaHOBIIEHHOro 4Yacteto 2 crtatebu 321 [TIK PO
MECSAYHOro Cpoka anesnnaumMoHHOro obxanosaHus.

C yyetom TpeboBaHum 4actu 2 ctatbmn 325 TIK P® BO3pakeHMst OTHOCUTENBHO
anennsauMoHHbIX Xanobbl, NpeacTaBneHns HanpaBnATCA B Cyd NEPBOW MHCTaAHUMU C
KOMMAMM MO YMUCAy NnL, y4acTBYOLLNX B Aere.

Cyn nepBoM WHCTAHUUM MO WUCTEYEHUW OrpeferieHHOro CcyaoM cpoka [ans
npeacTaBfieHNd  BO3PaXeHWW  Hes3amMeasIMTeNnbHO  HarnpaeBnseTr [eno B cyq
anennauMoHHOM WHCTaHUMK, HO He paHee WUCTeYeHus Ccpoka anennsaunmoHHOro
obxanoBaHuna (4acte 3 ctatbu 325 ITIK P®). Ecnu Bo3spaxeHus Ha anennsumoHHble
Xanoby, npeacTtaBneHne NoCTynunn B Cy NepBOn MHCTaHUMWM NOCe HanpaBneHusa gena
B Cy4 anennsuMoHHOM MHCTaHUWUW, BO3paXKeHUs OOCbIIalTCsa B Cyd anennsuMoHHOW
WMHCTaHUWKM C HanpaBfieHMeM UX KON fiMbam, y4acTBYHOLWMM B ene.

16. [Jo HanpaBneHuss gena B cyd anennsiuMoHHOW WHCTaHUuM cydy nepBon
WHCTaHUMKM B cooTBeTcTBMM co ctatbsamu 200, 201 TTIK P® cnegyetr no csoen
MHULMATUBE UCXOOS U3 OOBOAOB anesfsisiuMOHHbIX Xanobbl, NpeacTaBfeHus unuM no
3asBMIEHNIO NUL, YY4aCTBYHOLLMX B Aene, UCNPaBUTb OMUCKY UK SBHYIO apuMeTnYecKyto
OWNBKy B pelleHuMn cyda, a TakkKe MPUHATb AOMOSHUTENbHOE pelleHne B cry4vasx,
npegycmoTpeHHbIX YacTtelo 1 ctaten 201 ITIK PO.

O6paTuTb BHUMaHME Cyao0B NEPBON MHCTAHUUKM Ha TO, YTO NUCXOOs U3 TpeboBaHui
ctaten 200, 201 TTIK P® Bonpoc 06 mncnpaBneHuUn OMUCKK, SIBHOW apudmeTrnyeckon
OLWNBKN MAN NPUHATUN OOMOSHUTENBbHOIO peLleHust paccMmaTpmBaeTcs B cyaebHoM
3acefaHnn C U3BELLEHNEM NNL, Y4aCTBYHOLLMX B Aene.

denctBusa cypa anennsayuMoHHOU MHCTaHUMM Nocre NOoCTynsieHus aena c
anennAUuMOHHbLIMU Xanobon, npeacraBneHnem

17. Cyoba cypa anenndauMOHHOM MHCTaHUMW nocne nocTynneHna pgena c
anennsauMoHHbIMM  Xanobown, npeacTtaBneHneM, MNOAAaHHbLIMWU B YCTAHOBMNEHHbIN
ctateen 321 TTIK P® cpok n cooteTcTByloWMMK TpeboBaHuam ctaten 322 [TIK PO,
NpUHUMaeT anennsauuMoHHble xanoby, npeacTaBneHWne K MNpPovM3BOACTBY  cyaa
anennaumMoHHOM  WMHCTaHUMKM W NPOBOAWT  MOAFOTOBKY Aena K  cyaebHomy
pa3bupaTenscTBy.

O nogrotoBke gena k cynebHomy pasbupaTenbCTBy B cryvyae HeobxoguMmocTu
MOXeT ObITb BbIHECEHO OnpedeneHne, cogepxallee ykasaHme Ha Te npoueccyarbHble
AENCTBUSA, KOTOPble HaMEpPEH COBEPLUNTL CyAd anennsauuoHHOM MHCTaHUMKU, a Takke Ha
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AENCTBUA, KOTOpble HaOMeXuT COBEepLUUTb Nnuam, y4acTBYHOLMM B Aene, U CPOKU UX
COBepLUEHUS.

18. lNpwn nocTynneHnn B cyq anennsaumMoHHON MHCTaHUUK aena ¢ anennsaumMoHHbIMU
xanobown, npegcraBneHMeEM, NOAAHHBIMKM C MPOMYCKOM YCTAHOBSIEHHOrO crtaThben 321
MK P® cpoka n (unn) He cooTBeTCcTByOWMMN TpeboBaHuam 4yacten 1 - 3 M 5
craten 322 ITIK P®, cynq anennsiuuoOHHONW WMHCTaAHUMK A0 MNPUHATUMA anennauMOHHbIX
Xanobbl, NpeacTaBneHNs K CBOEMY MNPOM3BOACTBY BO3BpaLlaeT UX BMECTe C OeNnoM
conpoBoaAUTENbHBIM  MUCBMOM B Cy4 MNEepBOM  MHCTaHUMW ON9  COBEpLUEHUS
npoueccyaribHbIX JEUCTBUN, NPEeAYCMOTPEHHbIX cTaTbamu 323, 324, 325 [TIK P®.

Ecnu cyn nepsBoM MHCTaHUMM OO0 HanpaBneHust gena B cyd anennauuMOHHOM
WHCTaHLUUKM HEe MCnpaBuIl ONUCKY UMK SIBHYIO apnudMeTUYECKY0 OLLIMOKY B pelleHnn cyaa,
a TaKKe He NPUHSAN AOMNOSTHUTENbHOE peLleHne B Cryyasx, NpegyCMOTPEHHbIX YacTbio 1
ctaten 201 I'TIK P®, 1O cyn anennsumoHHON MHCTaAHUMN A0 NPUHATUA anennaumMOHHbIX
Xanobbl, NpeacTaBneHns K CBOEMY MPOM3BOACTBY BO3BpallaeT UX BMECTe C AeNioMm
conpoBoAUTENbHBIM  MUCbMOM B Cy4 MNEepBOM  MHCTaHUMW  On9  COBEpLUEHUS
npoueccyarbHbIX 4eUCTBUN, NpeayCcMOTpeHHbIX ctaTtbamu 200, 201 TTIK PO.

19. Bce anennsaumnoHHble xanobbl, NpeacTaBneHns, NogaHHble Ha ogHO cyaebHoe
NOCTaHOBMNEHME cyda NepBOM WMHCTaHUMW, OOSMKHbl Ha3HayaTbCA K PacCMOTPEHUIO U
paccMmaTpuBaTbCsl B OAHOM cyaeObHOM 3acedaHnn cyga anennsaumMoHHON MHCTaHLMN.

B TOM cny4ae, korga nocne UCTeYEHUs1 cpoka anennsiuMoHHOro obxanoBaHus n
HanpaBneHns B Cyd anennsauyMoHHOW MHCTaHUMM gena ¢ anennsumoHHbIMK Xanobon,
npegcraBfieHNEM B Cyd MEpPBOM MHCTAHUMKM MNOCTYNAT  anennsiuMoOHHbIE Kanobbl,
npeactaBneHns OT APYrMx nuu, ydacTBYKOLMX B Aene, Unu nuu, He NpuBMeYeHHbIX K
y4yacTuio B Aene, BONpoc O npaBax M 00s13aHHOCTSAX KOTOPbIX Obln paspeLlleH Ccyaom,
cyoy nepBOM WHCTaHUUM criegyet HesamennuTenbHO yBedoMuTb 06 3ToM  cyfq
anennsaunoHHOW MHCTaHLUN.

Cyobs cyaa anennsumMoHHOW MWHCTaHUMM nNpyM  Hanndunm  MHopmMauum o
NOCTYNNIEHMN  OPYrMX anennsauuMoHHbIX Xanod, npeacTaBneHun, €ecrnv  paHee
nocTynuelUMe anensisiuMoHHble Xanoba, npeacTtaBfneHne elwe He MNpUHATBE K
NPOM3BOACTBY cyada anennsunoHHON MHCTaHUMK, BO3BpaLLaeT Aeno ConpoBOANTENbHbIM
NMMCbMOM B Cyd MNEpBOWM WHCTaHUUM AN COBEPLUEHUSI npoueccyanbHbIX OEeNCTBUMN,
npenycMoTpeHHbIX ctatesammn 323, 324, 325 TIK PO.

Ecnn paHee nocTynuBlwIME anennsuMoHHble >Xanoba, npeacTaBfeHne yxe
NPUHATBI K NMPOM3BOACTBY Cyda anessiauMoOHHOWM WMHCTaHUMKW, TO Ccyd anennsumoHHOM
WHCTaHUUK NpU Hann4dnmm nHdopMauum o NOCTYNNEHNN APYrMx anennsiuMoHHbIX »Kanoob,
npeactaBneHnin npumMmeHnTensHo Kk ctatee 169 MK PO oTknaabiBaeT pa3bupaTtenbcTBo
gena n npu HeobXxoaAnMOoCTH coBepLUeHns npoueccyanbHbiX  OENCTBUN,
npenycMoTpeHHbIX ctatbamn 323, 324, 325 ITIK P®, Bo3BpawiaeT geno B cy nNepBown
WMHCTaHUUK, O YeM BbIHOCUT COOTBETCTBYHOLLEE onpeneneHne. B aToM cnyyae Cpoku
pacCcMOTpPeHUs gena B cyade anennsaumoHHON MHCTaHUMN, YCTaHOBIEHHble cTaTben 327.2
MK P®, ncuncnswoTcsa co AHS NOCTynneHna B cyn anesnsnisiuMoOHHOWM WHCTaHuuu gena c
nocrnegHMMKM anennsiuMoHHbIMN Xanobown, NpeacTaBEHNEM.

B uenax cobnogeHna pasyMHbIX CPoKoB cygonponsBoactea (ctathd 6.1 TTIK PO)
cyn anennauuoHHOW MHCTaHUMWM NpU OTNOXEHUM pas3bupartenbctBa dena BrnpaBe He
HanpaBnNATb €ro B Cy4 NepBOM MHCTaAHUWUW, €CNW YCTAaHOBUT, YTO BHOBb MOCTYNUBLUME
anennsaumoHHble xanoba, npeactaBneHne nodaHbl B ycTaHoBMEHHbIM cTtaTtben 321 TTIK
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P® cpok (Hanpumep, anennsumMoHHas »anoba Obina HanpasneHa MO MoyTe B
ycTaHoBneHHbIn ctatben 321 [TIK P® cpok, a B cya nocrtynuna rno UCTeYEeHUN Cpoka
anennsumMoHHOro o6xanoBaHnsa) N COOTBETCTBYIOT BCeM TpeboBaHuaM ctatbh 322 [TIK
P®. B atom cnyydyae OeunucTtBus, npeaycMoTpeHHble 4vactbio 1 crtatem 325 TTIK PO,
BbIMOSHAKTCA CyA0M anennsaumMOHHON MHCTaHLMN.

20. Jlnyo, nopaBluee anennsuMOHHYI Xanoby, a Takke MpPoKypop, NPUHECLUUN
anennsuMoHHOe npeacTaBrieHve, BnpaBe OTKa3aTbCs OT anennsuMOHHbIX Kanoobl,
npegcraeneHna B nwboe BpeMsa A0 BblHECEHUA CyOOM anennsuMoHHOM MHCTaHUUK
anennsumoHHoOro onpegeneHuns. 3asBrneHve o6 oTkase OT anennsAuMOHHbIX Xanoobl,
npeacTaBneHnst JOMMKHO BbITb NOAAHO B CyA4 anennsaumoHHON MHCTaHUMKU B MUCbMEHHOWN
dopme.

Bonpoc 0O nMpuvHATUM OTKa3a OT anennsauuMoHHbIX Kanobbl, npencTaBreHus
pelaeTca CyaoM anennsaumoHHON WHCTaHumMm B cygebHom 3acedaHwun, HasHaAYeHHOM
OS5 pacCMOTPEHUS anennsAuMOHHbIX Xanobbl, NnpeacTaBneHus, B KOTOPOM Heobxoammo
NPOBEPUTL NOSTHOMOYMS NULA Ha OTKa3 OT anesnssiuMOHHbIX Xanobbl, NpeacTaBneHus.

Mpn paccmoTpeHnn 3asaBrneHna 06 oTkase OT anennauMoHHbIX Kanobbl,
npegcraBneHnda cygy anennsauMoHHOW MWHCTaHUMW cnegyeT yduTbiBaTb, YTO €Cnu B
cooTBeTCcTBMM cO cTtatben 54 [TIK PO B goBepeHHOCTU cheumanbHO OrOBOPEHO MpaBo
npeacraBuTeENsa Ha anennauuMoHHoe obkanoBaHue cyaeOHOro nOoCTaHOBMEHUA cyaa
NepBON MHCTaHLMN, TO TaKOW NpeacTaBUTENb TakKe BrnpaBe 0TKa3aTbCH OT NOL4AHHbIX UM
anennsumMoHHbIX >kanobbl, NpeacTaBfeHusi, ecnu B AOBEPEHHOCTU crneuuanbHO He
OroBOPEHO UHOE.

AfgBokaT, HasHa4yeHHbI CyoOM B KayecTBe nMpencTaBuUTensd OTBeTYMKa Ha
ocHoBaHuu ctatbk 50 MTIK P®, He BnpaBe oTka3aTbCA OT MNOAAHHOM UM B MHTepecax
OTBETYMKA anennsaLMOHHON Xanoobl.

Ecnn oTkaz oOT anennsumoHHbIX Xanobbl, npeacTtaBneHust nocTtynuin B cyq
anennsumMoHHON WHCTaHUMM LO pPacCMOTPEHUsA Adena no anenssiuMoHHbIM Xanobe,
npeacTaBfeHno, TO B COOTBETCTBUM CO cTaTtbsamun 14 n 16 ®epeparnbHOro 3akoHa oT 22
nekabpss 2008 roga N 262-d3 "O6 obecneyeHnn poctyna K uHoOpMauum O
peatenbHocTM cygoB B Poccuinckon Pepepauun” uHdopmauma o6 oTkase oT
anennsaumMoHHbIX Xanobbl, NpeacTaBneHns O0SMKHA pasMellaTbCsa Ha MHTepHeT-canTe
cyga anennsuMoOHHOW MHCTaHUMKW, a Takke B 3aHMMaeMblX CyaoM anesnsisiuMoHHOM
WHCTaHUUKM NOMELLEHNSAX.

Cya anennsaunoHHON MHCTaHUMK MPUHMMAaET OTKa3 OT anennsiuMOHHbIX Xanoobbl,
npeacTaBrieHnsi, eCin YCTaHOBUT, YTO TakKoW OTKa3 HOCUT AO6POBOSbHbBIA U OCO3HAHHbLIN
XapakTtep.

Cyoom anennsumMoHHOW MHCTaHUMM Ha OCHOBaHMM 4Yactu 3 ctaTten 326 [TIK PO
BbIHOCUTCSA  ofnpedeneHve O TMpPUHATUM OTKasa OT  anennsuuMoHHbIX  Xanobbl,
npeacTaBneHnd, KOTOpbIM  npekpawaeTcsa  anennsunmoHHoe  MNpPOU3BOACTBO MO
COOTBETCTBYIOLLUUM anennsaumoHHbIM xanobe, npeacTaBneHuto.

[Mocne npekpaweHna anennsauMoHHOro Mpomn3BOACTBA B CBHA3WM C OTKA3oM OT
anennsumMoHHbIX XXanobbl, NnpeacTaBneHus obxanyemoe cyaebHoe noctaHOBMAEHWE cyaa
NepBON WHCTaHUMM BCTYNaeT B 3aKOHHYK CuUiy, €CniM OHO He obxanyeTtcs B
anennauMoHHOM nopsaake Apyrumu nuuamu.

PaccmoTpeHue gena cyaom anensniiuMOHHOMN MHCTaHLMW: NOPAAOK, CPOKM,
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npeanesnbl, NOJIHOMO4YUA

21. Cypam HeobXoaMmO y4uuTbiBaTb, 4YTO MO cMmbicny ctaTten 327 [TIK PO
NOBTOPHOE pacCMOTPEHWEe Aerna B cyde anennsuMoHHOW WHCTaHuuu npegnonaraeT
MPOBEPKY W OUEHKY pakTuyecknx o6CToATENbCTB fena W UX  HPUANYECKYHO
KBanudpukaumio B npepenax OOBOAOB anefnnaAuuoOHHbIX Xanobbl, npeacTtaBneHnus 1 B
pamMkax Tex TpeboBaHuK, KOTopble YXKe Bbliv NpeaMeToM pacCMOTPEHUS B Cyae NepBon
MHCTaHUUMW.

HoBble MaTepuanbHo-npaBoBble TpeboBaHUs, KOTOpble He Obinn npeaMeTom
pacCMOTPEHUS B Cyie NepBON MHCTaHUUW, B COOTBETCTBUU C YacTbto 4 ctaten 327.1 TTIK
P® He npuHUMalOTCA W He paccMaTpuBalTCA CyaOM anensiauMOHHOW MHCTaHUUn
(Hanpumep, TpeboBaHMe O KOMMEHCALUN MOpanbHOro Bpeaa).

BmecTe ¢ Tem orpaHuveHuns, npeaycMoTpeHHble YacTblo 4 ctaten 327.1 TTIK PO,
He pacrnpoCTpPaHATCA Ha Ccryyau, Korga Ccy4d anennsiuMoHHOM  MHCTaHuMM B
cootBeTCTBUM C YacTamu 4 n 5 craten 330 I'TIK P® nepexoaunT K paccMoTpeHuto gena no
npasBunam nMNpou3BoACTBaA B Cyae nNepBOoN WHCTaHUun 6e3 yyeta OCOBEHHOCTER,
npegycmoTpeHHbIX rrason 39 MK Po.

22. Mo cmbicny yactun 1 ctaten 327 TIK P®, npn nOBTOPHOM paccMOTpeHuu gena
CyoOM anensiiuMOHHOM WMHCTaHUMK NOo npasunaMm npou3BOACTBa B Cyde NepBou
WMHCTaHUWK, B TOM 4YuUCre C y4eTOM OCOBeHHOCTen, npenycMoTpeHHblx rrnason 39 MK
P®, npumeHsaTCs, B YaCTHOCTU, NpaBuna o cyaebHbix nopyyeHusix (ctates 62 MK PO),
npaBuna o cyaebHbix pacxogax (rnaea 7 MK P®), npaBuna o cygebHbIX U3BELLEHUAX U
BbizoBax (rnaesa 10 [TIK P®), npaBuna o6 obecneveHun ucka (rnasa 13 [TIK POD),
npaBuna O nogrotoBke Aena kK cyaebHomy pasbupatenbctBy (rnasa 14 [TIK PO),
npasusia paspelleHns xodaTtancts vy, yyacteBywowmux B gene (ctatba 166 MK PO®),
npaeBuna o6 oTnoxeHun cygebHoro pasbupatensctsa (ctatbsa 169 IMTIK P®), npaBuna
nccneaoBaHus M OLEHKM fokasaTenbeTB (rnasa 6 u ctaten 175 - 189 MK P®), npaBuna
06 obbsaBneHun peweHunsn cyga (ctatba 193 ITIK P®), npaBuna o NpUHATUN peLLeHns
cyoa (vactm 2, 3 craten 194 ITIK P®), npaBuna o coctaBneHUM MOTUBUPOBAHHOIO
peweHunsa cyga (ctatba 199 ITIK P®), npaBuna o NpuocTaHOBEHUN NPOU3BOACTBA MO
peny (rnaesa 17 ITIK P®) n npekpalwieHnn npounssoacTtea no geny (rmasa 18 MK P®),
npaBuna o6 ocTtaeBneHun 3asBneHus 6e3 paccmoTpeHus (absaubl BTOPOM - LLIECTON
ctaten 222 ITIK P®); npasBuna BegeHus npotokona (rnasa 21 MK P®).

O6paTuTb BHMMaHME CyaoB anensissiuMoOHHOM MHCTAHUMK Ha TO, YTO B CUITY YacTu 5
ctaten 327 TTIK P® B xoge kaxpgoro cygebHoro 3acedaHust cyda anensisiulMoHHOM
MHCTaHUUK, a TakkKe Mpu COBEepLIEHUN OTAENbHbIX MpoueccyarnbHbIX OEUCTBUN BHE
cynebHoro 3acenaHus BeoeTca NpoOTOKON MO npasunam, NpeayCcMOTPEHHbIM rriason 21
MK PO.

[Mpn aToM cnefyeT yuuTbiBaTb, YTO B cyfe anennsauMOHHOW WMHCTaHUUW B CUMY
yactn 6 ctaten 327 IMTIK P® He npumMeHsAOTCA npaBuna 0 COeANHEHUN U pa3beanHeHUn
HECKOSbKMX WCKOBbIX TpeboBaHWn, M3MEHEHUW npeaMeTa WM OCHOBaHMA UCKa U
pasMepa WUCKOBbIX TpeboBaHWW, nNpeabaABNeHMM  BCTPEYHOIO  UCKa, 3aMeHe
HeHaanexallero oTBeT4YMKa 1 NpMBreYeHnm K y4acTuio B Aere TpeTbux nuu.

BmecTe ¢ TeM orpaHnyeHnsa, npeayCcMOTpeHHbIe YacTbio 6 ctaten 327 ITIK PO, He
pacrnpoCTPaHSATCSA Ha criydan, Koraa cyq anennsunoHHOM MHCTaHLUMM B COOTBETCTBUN C
yactamu 4 n 5 cratem 330 ITIK P® nepexoaut K paccCMOTpeHUO aefia no npasunam
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NpOn3BOACTBa B Cyde NepBOM UHCTaHUMK 6e3 ydeTa 0COBEHHOCTEN, NPeayCMOTPEHHbIX
rnason 39 MK Po.

23. Ecnn cyn anennsumMoHHOW MHCTaHUMW MpU pacCMOTPEHUW dena C yyYeToMm
ocobeHHocTeN, npeaycMoTpeHHblx rnason 39 [TIK P®, yctaHOBUT, 4TO Cyad nepBou
WMHCTaHUUM HENPaBOMEPHO OTKa3an B YAOBNETBOPEHUN 3aABIEHHOIO B COOTBETCTBUN CO
ctateen 39 IMTIK P® xogaTtanctea nuua 06 n3MeHeHun npegmMmeTta unm OCHOBaHUA UCKA,
yBeNn4eHUn (yMeHbLUEHNN) pa3Mepa MCKOBbIX TpeboBaHUM NMBO paccMOTpen MCKOBOEe
3asBrieHne 6e3 yyeta 3asBfEeHHbIX U3MEHEHUI, Ha YTO yKa3blBarioCb B anesnsisiuMOHHbIX
Xanobe, npeacTaBneHnn, To cya anennsaumMoHHON MHCTaHUMM B COOTBETCTBUM C ab3alem
BTOpbIM YacTu 1 ctaten 327 u yacteio 2 ctateun 327.1 ITIK P® paccmatpusaeT gerno ¢
y4eTOM HEenpaBOMEPHO  HeydoBMETBOPEHHOro NniMbo paHee  3asBNEHHOrO U
HepacCMOTPEHHOro xogatanctea nvua 06 namMeHeHun npegmeTa UM OCHOBAHUA UCKa,
yBENUYEHUN (YMEHbLLUEHNN) pa3Mmepa WUCKOBLIX TpeboBaHuM mcxogss n3 ocobeHHoCTen,
npegycmoTpeHHbIx rrnason 39 MK Po.

24. B cootseTcTBUM € Yactamu 1, 2 ctaten 327.1 ITIK PO cyg anennsumoHHON
MHCTaHUUKM NpoBepsieT 3aKOHHOCTb M 0O0CHOBAHHOCTL CyaebHOro NnoctaHoBnNeHUs cyaa
NepBON MHCTaHUMWN TONbKO B oGXanyemowm 4acTu Ucxoaos U3 OOBOAOB, MU3NOXEHHbLIX B
anennsauMoHHbIX Xanobe, npeacTaBneHnn U BO3PaKEHNUSIX OTHOCUTENbHO HUX.

B TO Xe Bpems cyn anennsiuMoHHOM MHCTaHUMKM Ha OCHOBaHWM ab3aua BTOporo
yactu 2 ctaten 327.1 [TIK P® BnpaBe B nHTEpecax 3aKOHHOCTWN NPOBEPUTb 0bxanyemoe
cynebHoe nocTtaHoBMeHMe B MNOMHOM obbeme, BbIMAA 3a npegenbl TpeboBaHunm,
M3NOXEHHbIX B anennauuoHHbIX >xanobe, npencTaBfeHUW, U He CBA3biBas cebs
aosogamu xanobbl, npeacTaBneHus.

Cypam anennauyMoHHOW MHCTaHUMM HeobxoaMmMO WUCXOAUTb M3 TOro, YTO MNoA
MHTEepecaMn 3aKOHHOCTM C ydeToM nonoxeHun ctatbun 2 [TIK P® cnegyet noHumatb
HEeoBX04MMOCTb NPOBEPKN MPaBUIBHOCTU NMPUMEHEHUS CYyAOM NEPBON MHCTAHUUN HOPM
MaTepuanbHOro W npoueccyanbHOro npaeBa B Uendx 3alnTbl HapyweHHbIX WUin
ocrnapuBaemMblXx MpaB, CBOOOA M 3aKOHHbIX MHTEPECOB YYaCTHWKOB rpakQaHCKUX,
TPy4OBbIX (CNYXEOHbIX) U MHbIX MPABOOTHOLIEHUW, a TakKkKe B Lensx 3aliuTbl CeEMbMW,
MaTepuHCTBa, OTLOBCTBA, [OETCTBA; CouManbHOM 3awmnTbl; obecneyeHuss npaBa Ha
Xunuuie; oxpaHbl 300pOBbsi; obecrneyeHMss NpaBa Ha ONaronpusTHYH OKPYXXKatoLLyHo
cpedy; 3awmMTbl npasa Ha obpasoBaHve W ApyrMx npas u csBobon 4ernoseka U
rpakgaHuHa; B Lenax 3awuTbl NpaB M 3aKOHHbIX MHTEPECOB HeonpeaesieHHOro Kpyra
oMy 1M NyoGrnMYHbIX MHTEPECOB M B WHbIX Clyvyasx HeobXOAMMOCTM OXpaHEeHUs
npasonopsaka.

CypnamMm anennsunmoHHOM WHCTaHUUM HeobXxoauMO Y4uTbiBaTb, YTO MHTEpecam
3aKOHHOCTM He OTBeYaeT, B 4YaCTHOCTWU, MPUMEHEHMEe CyaOM MNEPBOM WMHCTaHUUM HOPM
MaTepuanbHOro 1 NpoLeccyanbLHOro npaesa ¢ HapylweHMeM nNpaBun 4ENCTBUS 3aKOHOB BO
BPEMEHW, NPOCTPAHCTBE U MO KPYyry N,

B cnyyae, ecnu cyg anennsuMOHHOM WHCTaAHUMM nNpuwen K BbiBOQY O
HeobxoOMMOCTU npoBepuTb obxanyemoe cyoebHoe mnOCTaHOBMEHWE cyda MNepBown
WHCTAHUUM B MOMHOM oOObeme, anennsauMoHHoe onpeneneHne B COOTBETCTBUM C
nyHkToMm 6 yactm 2 craten 329 ITIK P® gomkHO cogepxaTb MOTUBbLI, MO KOTOPbIM Cyf4,
anennauMoOHHOMN MHCTaHUMKM NpuLIen K TakoMy BbiBOAY.

25. BHe 3aBMCMMOCTM OT AOBOAOB, COAEpPXalLMXCs B anennsiuMoHHbIX anobe,
npegcraBneHnn, cygy anennauuoHHOM WMHCTaHUUKM NpU pacCcMOTPEHUU gena cnepyer
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NpoBeEPATb HanuMumMe npenycMoTpeHHblx vacteto 4 ctatbn 330 TTIK PO 6e3ycnoBHbIX
OCHOBaHWM AN OTMEHbl cyaebHOro NOCTaHOBMEHUSA Cyda MEPBON MHCTAHLUMK, a TakKke
OCHOBaHUM ONa npekpaweHna npoussogctBa no pgeny (crates 220 [TIK P®) wunun
ocTaBfneHus 3asaBreHnd 6e3 paccMmoTpeHus (ab3albl BTopon - wecTton ctatbmn 222 TIK
P®).

26. Ncxogss n3 HeobxogumMocTu cobnogeHus rapaHTMPOBAHHOMO MyHKTOM 1
ctatby 6 KoHBEHUMM O 3almTe NpaB YenoBeka U OCHOBHLIX cBO6OA NpaBa 3asiBUTENS Ha
crnpaBeanmBoe cyaebHoe pas3bupaTtenbCTBO Cyq anennaunoHHOM MHCTaHUMN HE MOXET
OTKasaTb B TMPUHATUM OOMOMHEHUA K anennsuMoHHbiM anobe, npeacTaBneHuto,
cogepxallinx HoBble O0BoAbl (CyXOeHusl) no noBoay TpeboBaHUM, W3MNOXEHHbLIX B
anennsauMoHHbIX >xanobe, npeacrtaBneHMn, a Takke AOMNOSIHEHWA K anensisiuMOHHbLIM
xanobe, npeacTaBneHunio, cogepxawmx TpeboBaHus, OTNUYHbLIE OT TpeboBaHWn, paHee
N3MOXEHHbIX B anennsauuoHHbIX Xanobe, npeacTtaBneHun (Hanpumep, obxanyeTtcs
paHee He obOxanoBaHHas 4YacTb cyaebHoro noctaHoBneHus). OgHako Npu NPUHATUN
Takux OOMOMHEHUN K anennsuMoHHbIM Xanobe, npefcraBfeHuio cygy anennsumMoHHON
MHCTAHUUM HeobXxoaMmMO C Y4eTOM MHEHWS §uu, Y4YacTBywWMX B Aene wu
npucyTCTBYOWMX B cyaebHom 3acegaHun, o6CyamTb BOMPOC O BO3MOXHOCTU
pPacCMOTPEHUS  anennsuUMOHHbLIX >Kanobbl, npeacTtaBneHnss B OaHHOM  cyaebHoMm
3acegaHun.

27. B cny4yae HesiBKM B Cy4 anennssuMOHHOW WHCTaAHUMW nuu, Hagnexaiwium
00pa3omM M3BELLEHHbIX O BPEMEHW U MECTE PaCCMOTPEHUSA anennsauMOHHbIX Xanobbl,
npeacTaBfieHnd, BOMPOC O BO3MOXHOCTU npoBefeHus cygebHoro pasbupaTenbcrBa B
OTCYTCTBME TaKkuMX JIuL, pellaeTca CcyaoM anennauMoOHHOM MHCTaHUMW C  y4eToM
nonoxeHun ctaten 167 MK PO.

Cya anennsiuMoHHOM MHCTaHUUKM BNpaBe paccMOTPeTb Aeno Nno anennaunoHHbIM
xanobe, npeacTaBneHUO B OTCYTCTBUE NUL, y4HaCTBYIOLWKNX B Aene, eCnu B HapyLleHne
yactn 1 ctaten 167 MK P® Takme nuua He n3BecTuUnu cyq anennaumMoHHON MHCTaHLMN
O MNpUYMHaAX CBOEN HESABKM M He NpeacTaBuiM OoKas3aTeflbCTBa YBaXWUTENbHOCTU 3TUX
NPUYNH NN eCN NPU3HAET NPUYNHBI UX HESIBKN HEYBaXXUTENbHbBIMM.

B cyoe anennsiuMoHHOM MHCTaHUMW NpU pacCMOTPEHMN aena no anennaumMoHHbIM
Xanobe, npeacTaBneHno Kak C y4eToM OCOBEeHHOCTEeN, NpeayCMOTPEeHHbIX rnason 39
MK P®, Tak 1 6e3 yyeTta Taknx ocobeHHOCTEN He nognexaT NPUMEHEHUIO NOCNeaCcTBUS
HEeABKM NUL, y4acTBYIOLWNX B Aene, NnpeayCMOTpeHHble ab3auammn cebMbiM U BOCbMbIM
ctatbun 222 ITIK PO.

28. Ecnu B anennauMoHHbIX >anobe, npeacTaBneHUNM MMEEeTCHa CCbiflka Ha
AononHuTenbHble (HOBbLIE) AOKa3aTeNbCTBa, CyabA-A0KMaavmK, ncxoas ns tpeboBaHui
absaua BToporo 4Yactn 2 crtaten 327 [TIK P®, nanaraet ux cogepxaHue U CTaBUT Ha
obcyxxgeHne BOMPOC O MPUHATUN AONONMHUTENbHLIX (HOBbIX) AOKA3aTENbCTB C y4eTOM
MHEHUSA N, y4acTBYHOLLMX B Aene.

B cnyyae, korga HenocpeAcTBEHHO B cyadebHOM 3acedaHum cyga anennsaunoHHOM
MHCTaHUMKN NULO 3asBUIIO XOO4AaTaMCTBO O MPUHATUN U UCCrenoBaHUM OOMNOSTHUTENbHbIX
(HOBbIX) AOoKas3aTenbCTB, HE3aBUCMMO OT TOro, 4YTO B anennauuoHHbIX anobe,
npeacTaBfieHMM OHO Ha HUX HEe Ccbinanocb, Ccyn anennsuMoOHHOM MHCTaHUUK
paccmaTpmBaeT JaHHOe XO4aTaMCTBO C Y4eTOM MHEHUS nuu, y4acTBYHOLWKUX B Aene n
NpUCYTCTBYIOWMX B cyaebHOM 3acegaHMn, W OaeT OUEHKY XapakTepy MnpuYuH
(yBaXKMTENbHbIN nnu HeyBaXXMTenbHbIN) HEBO3MOXXHOCTU npegcrasneHns
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AOMNONHUTESbHbLIX (HOBbIX) AOKa3aTeNnbCTB B Cy4 NepBOM MHCTaAHUUM.

Mpn aToM € yyeToM npegycmoTpeHHoro ctateen 12 [TIK P® npuHumna
COCTA3aTENbHOCTU CTOPOH M nonoxeHmn dactm 1 crtatem 56 MK P® o0653aHHOCTb
JokasaTb Hanuume OOBCToATENbLCTB, NPENnATCTBOBABLUMX ULy, CCbinarwlwemMyca Ha
AONONHUTErNbHbIE (HOBbIE) JOKa3aTenbCcTBa, NPeAcTaBUTb UX B Cy4d NEPBOW MHCTaHLMW,
BO3/1araeTcs Ha 3To nNuuo.

B cootBetrctBMM ¢ absauem BTOpbiM 4actu 2 ctaTten 327 [TIK P® cyn
anesnnsauMoOHHON MHCTaHUMKW NpUHMMaeT AOMOfHUTENbHbIE (HOBblE) [OKa3aTerbCTBa,
€Cnu NpusHaeT NPUYUHBI HEBO3MOXHOCTU NpenCTaBfieHNa Taknx OoKasaTernbCTB B Cya
NepBON MHCTaHUMN YBaXUTESTbHbIMU.

K Takum npuvynHam OTHOCHTCH, B YaCTHOCTU, HEOOOCHOBAHHOE OTKITIOHEHME CYyO0M
nepBoM WHCTaHUMM XodaTamcTB nuy, ydacTeylowmx B pAene, o6 wuctpeboBaHum,
npuobLlieHnn K geny, wccnegoBaHUM  AOMOSHUTESNbHBIX  (HOBbIX)  MUCbMEHHbIX
AokasatenbCcTB NiMbo xogaTtancTs O BbI30BE CBMAETENEN, O HA3HAYEeHUM IKCMepTU3bl, O
HanpaBneHnn NopyYeHns; NPUHATUE CyAOM pelleHns ob oTkase B y4OBMeTBOPEHUM UCKa
(3asiBNeHus1) Mo npuynMHe nporycka Ccpoka WCKOBOW [OaBHOCTM WM npornycka
YCTaHOBMNEHHOro hefepanbHbIM 3aKOHOM Ccpoka obpalleHus B cyq 6e3 uccnenoBaHus
NHbIX PaKTNYEeCKUX 0BCTOATENBCTB Aena.

[dononHutenbHble (HOBble) OoKa3aTeribcTBa He MOryT ObiTb MPUHATHI CyOOM
anennsumMoHHON WMHCTaHUMK, ecnu OyaeT YCTaHOBMEHO, YTO NMUO, CCbinakllieecss Ha
HUX, He MpeacTaBuUNO 3TW JoKa3aTenbCTBa B Cy[ NepBOM MHCTaHUWMKU, NMOCKOSMbKY BENO
cebst HepobpocoBECTHO 1 3N0YyNOTPEONANO CBOMMM NpoueccyanbHbIMU NMpaBaMu.

29. Ecnu cyaom nepBon MHCTaAHUUKW HENpaBUITbHO onpegeneHbl 06CcToATeNbCTBa,
nMerowme 3HadveHme gna gena (nyHkt 1 vactm 1 craten 330 [TIK P®), 10 cyay
anennsuMoHHOW WHCTaHUMW cnegyeT nocTaBuUTb  Ha  obcyxaeHne BOMpoC O
npegctaBneHMn  nuuamu, yy4yacTBywWWMMKM B Jerne, [OOMNOSHUTENbHbIX  (HOBbLIX)
AokasaTtenbCTB U nNpu HeobXxoaMMOCTM MO UX XOo4aTanuCTBY OKa3aTb UM COLEWCTBME B
cobupaHnm n nctpeboBaHMM Takmx AoKasaTenbCTB.

Cyoy anennsuMOHHOM WHCTaHUMKM TaKkke cnefyet MpeanioxXuTb  nvuam,
y4yacTByOLLNM B Aerie, NpeacTaBuUTb JONOMHUTENbHbIE (HOBbIE) OKa3aTeNnbLCTBa, €CNu B
cyae nepBoW MHCTaHUMM He foKasaHbl 06CTOATENbCTBa, MMeKLWMne 3HadeHne ons gena
(nyHKT 2 wactm 1 ctaten 330 TTIK P®), B TOM 4yncne no npuynHe HenpaBWUITbHOro
pacnpegeneHns o6s13aHHOCTM aoKa3biBaHuUs (YacTb 2 ctatbk 56 TIK PO).

30. TlpuHATME AoNOMHUTESNbHBLIX (HOBbLIX) [dOKasaTesfibCTB B COOTBETCTBUU C
absauem BTOpbIM 4Yactu 1 crtaten 327.1 [TIK P® odopmnserca BbIHECEHUEM
onpeneneHnsa ¢ ykasaHMeM B HeM MOTUBOB, MO KOTOPbIM CyA anennsauMOHHON NHCTaHUUK
npuwlesn K BbIBOOY O HEBO3MOXHOCTU NpeacTaBneHns 9TUX JoKa3aTenbCTB B Cy NepBOn
MHCTaHUMM MO NpUYMHaM, NPU3HAHHBIM YBaXUTENbHbIMK, @ Takke 00 OTHOCMMOCTM W
AO0NYyCTUMOCTU AaHHbIX JOKa3aTerbCTB.

C yyetoMm nonoxeHun ctaten 224 - 225 [TIK P® onpegeneHne o NpUHATAN
AOMNONHUTENbHbIX (HOBbIX) JoKas3aTeNnbCTB MOXeT OblTb MOCTAHOBMEHO Kak B
coBellaTenbHON KOMHaTe, Tak M 6e3 yganeHna B coBewaTtesribHyl KOMHaTy nyTem
3aHeceHusi Takoro onpeneneHnsa B NpoTokon cyaebHoro sacegaHus.

31. Mo cmbicny absaua BToporo Yactn 3 ctaten 327 MK PO, nocne o6bAcHeHMs
nvua, nopaBwero  anennsuuMoHHyk  xanoby, unuM  NpoKypopa,  MpUHEecCLUero
anennaunoHHoe npeacraenedHne, W - Opyrmx nvd, yyYactBylouwux B Aene, cya
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anennsuMoHHON MWHCTaHUMW orfawaeT uMelwueca B erne [gokasatennctBa npu
HanMyMM COOTBETCTBYHOLLEro xogatamcrtea ob aTom nuua, yydactyrowero B gene. lNpu
OTCYTCTBUW TaKOro xogaTamcrtBa cyq anenfnisiuMoHHOWM WMHCTaHUMM MOXET MO CBOEW
MHULMATUBE OrfnacuTb MMeEKLMECS B Aene [okasaTenbcTtBa npu HeobxoammMocTu UX
OLIEHKM UCXOAS N3 coAepXXaHnsa OBOAOB anennsumMOoHHbIX Xanobbl, npeacTaBneHns.

Cyn anennauMOHHOM WHCTaAHUMW BnpaBe oOTKa3aTb B YOOBNETBOPEHUU
xogatamctea Ivua, ydacTBywwero B gene, o6 ornaweHuM uMewwuxcs B Aene
JoKasaTenbCTB C Yy4YeTOM MHEeHUA [pyrux nuu, ydacTeBylWMX B [ene, LOBOAOB
anennsauMoHHbIX Xanobbl, NpeacTaBneHus, cogepXxaHusa obxxanyemon 4acTu pelleHus
cyda, Hanmums B AeNCTBUSAX Nvua, 3asiBMBLUErO Xoa4aTancTBo, 3roynotTpebneHns cBommm
npoueccyarnbHbIMU NpaBamMu.

[ononHuteneHble  (HOBblE) AdoKasaTenbCTBa  UCCMeaylTCA B MNOpPSAKe,
ycTtaHoBrieHHoM rnasou 6 MK P® "[JokaszaTenbcTtBa 1 gokasbiBaHue" u ctatesamm 175 -
189 ITIK PO.

32. Cya anennauuoHHOM MHCTaHUMK Npu YCTaHOBMEHUM B cyaebHOM 3acefaHum
npegycMmoTpeHHbIX YacTeto 4 ctaTtbn 330 MK PP 6e3ycnoBHbIX OCHOBAHUIN ANA OTMEHbI
cynebHoro nocTaHOBNEHUSA cyda NEePBON MHCTAHUMW HA OCHOBaHUM 4YacTtn 5 ctatbn 330
MK P® BbIHOCUT MOTUBMPOBAHHOE OnNpeaesieHne o0 Nepexoae K pacCMOTPEHUIO Aena no
npasBunam nNpou3BoACTBA B Cyde nNepBOoM WHCTaHuun 6e3 yyeta OCOBEHHOCTER,
npeaycmoTpeHHbix rnasoi 39 MK P®, koTopbiM 0bxanyemoe cyaebHoe nocTaHOBMNEHNE
cyda nepBOM MHCTaHUMWM He oTMeHsieTcsa. [lpy aToM onpegeneHne o nepexoge K
pacCcMOTPEHUIO erna no npasunam nponsBoACTBa B Cyde NepBon MHCTaHUMn 6e3 yyeTa
ocobeHHocTen, NnpeaycMoTpeHHbix rnason 39 MK PO, ob6xanoBaHuio HE NOANEXUT.

Ecnu cyg anennsaumoHHOM MHCTaHUMM NPU3HaeT Aeno noaroToBNEeHHbIM NCXOAS U3
MNOSIHOTbI M AOCTATOYHOCTM COOpaHHbIX MO Aeny AoKa3aTeNbCTB, MNOATBEPXOatoLmnx
obcToATeNnbCTBa, WMEKLWME 3HAYeHWe Ana gena, a Takke C Y4eTOM MHEHuS
npucyTcTBylOWMX B cygebHoMm 3acegaHum nuy O  BO3MOXHOCTU  NMPOAOSIKEHUS
paccMOTpEeHUs gena B 3TOM e cyaebHOM 3acefaHun, OH BrpaBe B 3TOM e cyaebHOoMm
3acefaHnn paccMoTpeTb Aeno No npasuiamM NpPouM3BOACTBA B Cyde NEPBOM MHCTaHLMU
6e3 yyeTta ocobeHHoCTEN, NpeaycMoTpeHHbIX rrason 39 MK PO.

B cnyyae Heob6xoauMMOCTM coBepLUEeHMst OTAENbHbIX NOArOTOBUTESNbHBLIX AENCTBUI
(Hanpumep, BbI30Ba cBMAETENEN, OKa3aHNa COAENCTBUA N1LaM, y4acTBYHOLWMM B ene, B
cobupaHmm n mnctpeboBaHUM [oKa3aTENbCTB, HAa3HAYEHUS AKCMEPTU3bl, HanpaBneHus
cynebHoro nopyveHuss v T.n.) cyd anennsuuoHHOW WHCTaHUUM B OnpeaeneHun o
nepexoae K pacCMOTPEHUIO Aena no npasunam npon3BoAcTBa B cyde NeEPBON MHCTAHLMN
6e3 yyeta ocobeHHocTeNn, NpegycmoTpeHHblx rnason 39 MK P®, nnn B cOOTBETCTBUMU
co cratben 147 ITIK P® B otaenbHOM onpeneneHMm o nNoarotoBke gena kK cygebHomy
pa3bupaTtenscTBy yKasblBaeT, Kakue OenCTBUA  cnegyeT  COBepWwuTb  nuuaw,
yyacTBylWMM B fene, U B Kakom cpok. B 3aBucumoctn oT obbema, xapaktepa u
NPOLOIMKUTENBHOCTN MOArOTOBUTENMBHBIX AENCTBUA HOBble AaTta UM BpemMsa cynebHoro
pa3bupatensctBa MOryT ObiTb oOnpedeneHbl Kak B OnNpedeneHnn o nepexoge K
pacCcMOTPEHUIO Aena no npasunam Npouns3BoACTBaA B Cyde NepBON MHCTaHUMM 6e3 yyeTa
ocobeHHocTen, npegycmoTpeHHblx rnason 39 MK PO, Tak n B oTAensHOM onpeaeneHmm
0 Ha3HaveHun gena k cyaebHomy pasbupaTenncTay.

33. B uensax BblIHECEHMSI 3aKOHHOIMO M 06OCHOBAHHOIO cyaebHOro NOCTaHOBIEHUSA
no geny npu nepexoge cyga anennsuMoHHOW WMHCTAHUUMM Ha OCHOBaHMM 4Yactn 5
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ctatbn 330 MK P® k paccmoTpeHnto gena no npasusiam nNpon3BoACcTBa B Cyde NepBou
MHCTaHUMKM 6e3 yyeTa ocobeHHOoCTen, npegycMoTpeHHbix rnason 39 MK P®, nognexat
NPUHATUIO, UCCNEeOOBaHMIO U OUEHKE BCE OTHOCUMMbIE M OOMYCTUMblE [OKasaTenbCcTBa
He3aBUCUMO OT NPUYNH UX HENPEACTaBMNEHNS B Cy[ NEPBON UHCTAHLUUMN.

34. B cootBeTcTBUM C YacTsamm 1 n 2 ctatbn 327.2 I'TIK P® panoHHble, obnacTtHble
N paBHble MM cyadbl 00s13aHbl paccMOTpPeTb Aeno no anennsuMoHHbIM Kanobe,
npeacTaBfieHNI0 B CPOK, He TrpeBblanwmn aOByx Mecsaues, a BepxosHbin Cypg
Poccunckon degepaumm - B CPOK, HE NPEBbILLAIOLWLNI TPEX MECSLIEB CO AHA NOCTYNMEHNA
aena B cyq anennsaumMoHHON UHCTaHLNMN.

O6paTuTb BHMMaHME CyOoOB Ha TO, YTO B COOTBETCTBMM C 4YacTbio 3 ctatbun 327.2
MK P® cokpalleHHble CPOKM pPacCMOTPEHUs anennsuMoHHbIX xanob, npeacTtaBneHnmn
No OTAEeNbHbIM KaTeropmsam gen MoryTt ObiTb ycTaHoBmneHbl Kak [TIK P®, Tak U MHbIMK
deaepanbHbIMU 3aKOHaMK (HanpumMep, No Aerlam O HapyLIeHUU n3bupaTtenbHbIX NpaB U
npaBa Ha y4acTtue B pedepeHagyme rpaxaaH Poccurckon ®egepauum).

35. B cnyyae nepexopa cyga anennauuoHHOW MHCTaHUMM Ha OCHOBAHWUKW Yactn 5
ctaten 330 MK P® k paccmoTpeHuto gena no npasusiam nNpon3BoACcTBa B Cyae nepBou
MHCTaHUMM 6e3 y4veTa ocobeHHoCcTen, npeaycMmoTpeHHbix rnason 39 [TIK PO, geno
AOIMKHO ObITb PacCMOTPEHO B CPOKM, yKasdaHHble B crathbe 327.2 [TIK P®. Cpoku
paccMOTpeHUs aena B cyae anennsumMoHHON MHCTaHLMW NPOASIEHUIO HEe noanexar.

36. CnegyeT MMeTb B BUAY, YTO NpU OTMEHE Cya0M anennAauMOHHON NMHCTaHUUKM No
pesynbTaTtaM PacCMOTPEHUSA anennsiuMOHHbIX Xanobbl, NpeacTaBneHns peweHus cyaa
NepBON MHCTaHUMKN MO OCHOBAHUAM, NpeaycMoTpeHHbIM YacTeto 1 ctaTten 330 MK PO, B
COOTBETCTBMM C nosioxeHuamn ctaten 328 [TIK P® HanpaBneHve pena Ha HoOBOe
pacCMOTPEHME B Cyd MepBOM WHCTaHUMM He pJonyckaeTcd. B Takom cnyyae cya
anennsauMoHHON MHCTaHUMN caM NMPUHUMAaET HOBOE peLleHne no geny.

[Mpn yCTaHOBMEHUM HAPYLUEHWA HOPM MpOLEecCyanbHOro npaBa, YKasaHHbIX B
yactn 4 ctaten 330 IMTIK P®, cyq anennsumoHHOM MHCTAHUUM Ha OCHOBAHWUM 4yactu 5
ctaten 330 MK P® nepexoanT K paccMOTpeHUIO aenia rno npasunam npomsBoacTBa B
cyae nepeBon MHCTaHUMm 6e3 yyeta ocobeHHoCcTen, npeaycMoTpeHHbix rmason 39 ITIK
PO.

[Mpn npumeHeHnn nonoxeHusa nyHkta 1 yactm 4 craten 330 [TIK PO cygam
anennsauMoHHOM  MHCTaHUMW  HeobXxoaMMO  yunTbiBaTb, YTO AeNi0  NpusHaeTcd
pPacCMOTPEHHbLIM CyIOM B HE3aKOHHOM COCTaBe B TOM crnyvae, Korga, Hanpumep, Aeno
PacCMOTPEHO NULIOM, HE HaAESIEHHbIM MOSIHOMOYUSMUM CyabW; Cyabsl nNoanexan oTBoay
MO OCHOBaAHWAM, NpeayCcMOTPeHHbIM nyHkTamu 1, 2 yactu 1 n vyacteto 2 ctaten 16 TIK
P®; cyobsa NOBTOPHO yyacTBOBan B PacCMOTPEHMU Aerla B HapyLleHUE MONOXEHUN
craten 17 MK P®.

37. HapyweHne cyaooMm nepBOM MWHCTAHUMM HOPM MpoLeccyanbHOro npaea,
yCTaHaBMnunBawLMx npasuna noacygHoOCTU, HE ABNSETCA OCHOBAHWEM AN NMPUMEHEHUS
CyZOM anennsaumMoHHON nHcTaHumm nyHkta 1 vyactu 4 ctatemn 330 ITIK PO.

[Mpn HanNuUuuu YyKasaHHbIX HapyweHun cya anennsumMoHHOM MHCTaHuMn B
cooTBeTCTBUMM cO cTatben 47 KoHctutyumm Poccunckon depepaumm uM Yactblo 2
ctaten 33 ITIK P® oTMeHAeT nocTaHoBEHWE cyfda NepBOn MHCTAHLUUM MO OCHOBAHUAM
vyactn 3 ctatbun 330 MK P® n nepegaet geno B cyg nepBon MHCTAHLUMW, K NOACYAHOCTH
KOTOPOro 3aKOHOM OTHECEHO €ro pacCMOTPEHME.

Tak, geno MoxeT OblITb NepefaHO Ha pacCMOTPEHME Mo NOACYAHOCTU B CyA
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NepBON WHCTAHUMK, €CnM Ha HapyleHue npaBunl  MNOACYAHOCTU yKa3aHO B
anennsumMoHHbIX XXanobe, NnpeacTaBneHnun 1 cyn anennsaumMoHHON NHCTaHUUKM YCTaHOBUT,
4YTO NMUO, NoAasLuee Xanoby, unv NpoKypop, NPUHECLUUI NpeacTaBneHne, 3asBnsanm B
cyfe nepBoOr MHCTaHUMM XO0O4aTauCTBO O HEMOACYAHOCTM Aena aTtomy cyay nmbo yto y
HMX OTCyTCTBOBana BO3MOXHOCTb 3asiBUTb B Cyae [MepBOM WHCTaHUMM Takoe
X04aTancTBO MO NPUYMHE MX HEU3BELLEHUA O BPEMEHW U MecTe cyaebHoro 3acegaHus
UIN HEMpUBMEYeHUs K y4acTuo B eNe; ecriv BCneacTBUe HapyLleHus npasus pogoBou
NoACYAHOCTU MPU PacCMOTPEHUN [en, CBA3aHHbIX C roCyAapCTBEHHOW TaWHOW, WUNu
npaBuIT UCKNIYUTENBHOW NOACYAHOCTM NO UCKaM O NMpaBax Ha HeOBWXUMOE MMYLLIECTBO
OTCyTCTBOBasia BO3MOXHOCTb CobpaTb, nccnenoBaTb U OLEHUTb B Ka4eCTBE OTHOCUMbIX
MW OONYCTUMbIX  [OKasaTeNbCTB  CBEAEHUS, COOTBETCTBEHHO  COCTaBndwoLune
rocyJapCTBEHHYIO TalHy WNU Haxogsawmecs No MEeCTY pPacnofioXeHUst HeaABWKMMOro
MMYyLLEeCTBa, YTO MOS0 NPUBECTU K BbIHECEHWUIO HEMPAaBUNbHOMO MO CYLLECTBY peLUeHUs
cyna.

38. Ecnu cyg anennsauMoOHHON MHCTaHUMK NPUOET K BbIBOAY O TOM, YTO MPUHATOE
CyOOM MEepBOW MHCTaAHUUW B npegBapuTenbHOM cyaebHom 3acefaHum (absal, BTOpoMu
byactn 6 ctaten 152 ITIK P®) peweHne 06 oTkase B yOOBMETBOPEHUN UCKA (3asiBNEHMUS)
No MNPUYNHE TMpOoMycka CpoKa WCKOBOM [AaBHOCTU WM MNponycka YCTaHOBSIEHHOrO
degepanbHbiM 3aKOHOM Cpoka obpalleHns B cyd SBRASeTCS He3akOoHHbIM U (KUnn)
HeobOCHOBaHHbIM, TO OH Ha ocHoBaHuu 4Yactu 1 ctatbu 330 n cratem 328 ITIK PP
OTMEHSET pelleHne cyaa rnepBon MHCTaHUuU. B Takon cuTyauum C y4eTOM MOSIOXKEHUN
absaua BToporo Yactu 1 ctaten 327 IMTIK P® 0 NnOBTOPHOM paccMOTpeHUn gena Cyaom
anennauMoOHHON MHCTaAHUMM OHO MOANEXUT HanpaBfieHUIO B Cyd NEPBOW MHCTaHUUKN ONK
ero paccMoTpeHusi No CyLwecTBy 3asiBfieHHbix TpeboBaHui, MOCKOMbKy obxanyemoe
peweHne cyga 6bINO0 BblHECEHO B npeaBapuTenbHOM cyaebHom 3acepaHun 6e3
nccneaoBaHus U YCTaHOBNEHMUS MHbIX DaKTUYEeCKNX 00CTOATENbCTB Aena.

39. Heobxogumo umeTb B Buay, 4to B cuny 4actm 6 crtatem 330 ITIK PO
npaBuibHOE NO CYLLECTBY peLleHne cyfa NepBon MHCTAHLMM HE MOXET OblTb OTMEHEHO
No OAHUM TOSIbKO ddOpMarnbHbIM COOBpaeHUsiM (Hanpumep, M3-3a HapyLleHUsa CcynoMm
NepBOM UHCTaHUMM nopsigka cyaebHbIX NnpeHuin, He0BOCHOBAHHOIO OCBODOXAEHUS Nnua,
yyacTBylLlero B fAefie, OT ynnaTbl rocygapCTBEHHOM MNOWIMHBbI M T.M.). Xapakrep
OOMYyWEHHbIX  CyaoM nepBon  MHCTaHUUMU HapyweHun  (popmMasnbHbIn UK
HedbopMarnbHbIN) onpedenseTca CcyaoM  anennsuMoOHHOW WHCTaHUMW B KaXOoMm
KOHKPETHOM cCnyyae wucxoasa u3 dakTndecknx obCToATenbCTB fena UM COoAep)KaHus
A0BOAOB anensisiuMOHHbIX Xanobbl, NnpeacTaBneHuns.

K dopmManbHbiM HapyleHnamM He MOryT ObiTb OTHECEHbl HapyLIeHUs HOpPM
npoueccyasnbHOro rnpasa, npegycMoTpeHHble nyHktamy 1 - 3 yactm 1 m 4vactelo 4
ctaten 330 ITIK PO, a Takke Takoe HapyLleHne Unn HenpaBuUilbHOE NPUMEHEHME CYya0M
NepBOoN WMHCTaHUMM HOPM MpoLeccyanbHOro npaea, KOTOpoe MpMBESNIO WM MOFNOo
NPUBECTU K NPUHATUIO HENPAaBUNbHOMO pelleHnsa cyga (Yactb 3 ctateun 330 MK P®P), yto
yCTaHaBnuBaeTCcsd CyoOM anesinAuuoHHON MHCTaHUMW B KaXXOOM KOHKPETHOM cryvae
ncxoasa m3 paktmyeckmx obCcToAaTeNbCTB Aena U coaepXXaHusa OBOAOB anennsiuMOHHbIX
Xanobbl, npeacTaBreHns.

40. Ecnn npun paccMoTpeHuu gena B cyde anennsiuMOHHOW WHCTaHuuu byaet
YCTAHOBMNEHO, 4YTO anennsdunoHHble >xanoba, npeacTaBneHne nogaHbl C MPOMyCKOM
ycTaHoBneHHoro crtateben 321 [TIK P® cpoka anenndauyuoHHOro obxanoBaHua U He
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pelweH BOMNPOC O BOCCTAHOBMIEHMM 3TOrO0 CpPOKa, Cyd anesinsaumMoOHHOW MHCTaHUMWU Ha
OCHOBaHuM nyHkTta 4 ctaTtbn 328 [TIK P® BbiHOCUMT onpegeneHne o6 oOcCTaBneHuu
anennsauMoHHbIX Xanobbl, npeacTaBneHns 6e3 paccMOTPEHNS MO CYLLECTBY.

B cnyyae, korga npu paccmoTpeHun gena B cyde anennsuMOHHOW WHCTaHUMU
OyoeT yCTaHOBMEHO, 4YTO anennsuuMoHHble Xanoba, npegcTaBfeHMe He OoTBevaloT
TpeboBaHuam 4yactm 3 crtatebu 322 [TIK P® n B cyoe anennaunmoHHOW WHCTaHUMU
OTCYTCTBYET BO3MOXHOCTb YCTPAHEHUS UWMEIOLNXCA HeaocTaTKkoB, a Takke u4To
anenndauMoHHas xanoba nogaHa nuuoMm, He obnagalwmm npaBoM anennsauMOHHOro
obxanoBaHna cynebHOro MnOCTaAHOBIEHUA, MOCKOMNbKy obXanyembiM cyaebHbIM
NMOCTaHOBMNEHMEM He pas3pelleH BOMpoC O ero npaesax W 00s3aHHOCTAX, Ccya
anennauMoOHHOM WMHCTaHUMM Ha OCHOBaHMM 4actm 4 ctatebu 1, absaua 4eTBepToro
ctaten 222 n nyHkra 4 crtaten 328 TIK P® BbiHOCUT onpefeneHne ob octaBneHuu
anennsauMoHHbIX Xanobsbl, npeacTtaBneHns 6e3 paccMOTPEHNS NO CYLLECTBY.

Ecnn npu paccmoTpeHun pena B cyae anennsiuMoHHOM MHCTaHuum 6yaet
YCTaHOBJIEHO, YTO anennduuoHHble >anoba, npeacrtaBneHMe nogaHbl Ha cyaebHoe
NOCTaHOBNEHME, He noanexauwee obXxanoBaHU B MNOPsAKE  anennsiuMoOHHOro
Npou3BOACTBa, TO Cyd anennauuMOHHOM MHCTaHUMKM Ha OCHOBaHWW 4acTtu 4 ctaten 1 n
nyHkta 4 crtaten 328 TIK P® BbIHOCUT onpefeneHne o6 ocTaBrneHun anennsumoHHbIX
Xanobbl, npegcrasneHna 6e3 paccMoOTPEHNS MO CYLLECTBY.

41. Tlo pesynbTaTaM paccMOTPEHUA pJena no anennsuMoHHbIM kanobe,
npeacTtaBneHnio cya anennauuMoOHHOM WHCTaHUuMM B COOTBETCTBUM C  4acTblo 1
ctatbhn 329 MK P® BbIHOCUT nocTaHoOBNeHWe B hopme anennsaunoHHOro onpeaeneHuns.
TpeboBaHua K cogepkaHuio anennsaunoHHOro onpeaeneHnst yCTtaHoBneHbl Yactamn 2 - 4
ctatbn 329 I'TIK PO®.

CnepyeTt umeTb B BUAY, YTO NO CMbICAy nonoxeHunn yactn 1 ctaten 209 n vyactm 5
ctaten 329 ITIK P® anennsunoHHoe onpeaernieHne BCTynaeT B 3aKOHHYH CUY CO AHSA
€ero MNpUHATUS, TO €CTb HEMEAOMEHHO CO AHA ero ob6bABMEHUA CyaoM anennsaunuoHHOM
WMHCTaHUWKM B 3ane cyaebHoro 3acegaHus.

O6baBneHne B cynebHoM 3acefjaHun cyga anessiiuMOHHOM MHCTaHUMW TOSbKO
PE30NITUBHOM YacTu anennsunmoHHOro onpefdeneHnss U OTNOXeHWe COCTaBneHus
MOTMBMPOBAHHOIO anennsauMoOHHOro onpeaernieHns Ha Cpok He Bonee 4yem NATb AHEN
(ctatba 199 ITIK P®) He npoaneBaeT gaTy ero BCTYMMEHUs B 3aKOHHYO cuny. B To xe
BpeMsi cyabsi-npeacenatenibCTBYOWMA NpUMeHUTENbHO K cTtatbe 193 [TIK PO B
cynebHoM 3acegaHum pasbsCHAET, Korada U B KakOM cyde nuua, yyYacTByluwme B gene,
MOIYT O3HAKOMUTbLCS C MOTUBMPOBaHHbBIM anennsauMoHHbIM onpeaefieHneM.

Pe3onioTnBHas 4acTb anennsumoHHOro onpeaeneHns B COOTBETCTBUM C YaCTsaMMU
2 n 4 craten 329 I'MIK P® gomkHa coaepxaTb BbIBOAbI Cyaa anennsiuMoHHON MHCTaHLMN
O pesynbTaTax PacCMOTPEHUsi anennsauuoHHbIX Xanobbl, NpeacTaBrneHns B npegenax
NOSIHOMOYUK, onpeaeneHHbix B ctatbe 328 MK PP, a npn HeobxoanmMocTn ykasaHue Ha
pacnpegeneHne cygebHbiXx pacxogoB, B TOM YWUCEe pacxXxodoB, MOHECEHHbIX B CBS3W C
nogayen anennsunMoHHbIX Xanobbl, NnpeacTaBneHus.

PesoniotnBHass 4acTb  anennsiuMoHHOro  onpederieHusi, BbIHECEHHOro o
pesynbTataM pacCMOTpPEHMs [[ena no npasBuiamM MNpou3BOACTBA B Cyae NepBon
MHCTaHUMKM 6e3 yyeTa ocobeHHocTen, NnpeaycMoTpeHHbIx rrnason 39 MK PO, gomkHa B
cuny 4yactm 4 cratem 330 TTIK P® cogepxaTb ykaszaHue Ha OTMeHy cyaebHoro
NOCTaHOBMNEHUS Cyda NepBOM MHCTaHUWUKM, BbIBOL CyAa anessiaiuMOHHON MHCTaHUMKM no
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3asBreHHbIM  TpeboBaHnaM  (yOOBNETBOPEHME WNM  OTKa3 B YOOBMETBOPEHUMU
3asBreHHbIX TpeboBaHMI NONHOCTBLIO UK B YacTu, NpeKpaLleHne npon3BoacTea nNo geny
UM OocTaBneHue 3asBneHmsa 6e3 pacCMOTPEHUsI MOMHOCTbIO MM B 4YacTu), a Takke
yKasaHue Ha pacnpegerneHmne cygebHbix pacxoqos.

42. B cnyyae, korga cyn anennsiuMoOHHOM MHCTaHUMK paccmaTpuBan geno c
y4yeToM ocobeHHocTen, npeaycMoTpeHHbix rnasor 39 [TIK PP, n nocne BblHECEHUSA
anennauMoHHOro onpeaeneHuns NocTynunun anennsaumoHHble xanoba, npeacraBneHne ot
ApYrnx nuvd, KOTOpPbIM Obll BOCCTAHOBMEH MNPOMNYLUEHHbIN CPOK anennsuMOHHOro
obxanoBaHusa, cyg anennsuMoOHHOW  WHCTAHUMM  MpUHUMaeT Takme  Xxanoby,
npeacrtaBneHne K CBOEMY NPOUM3BOACTBY W paccMmaTpuBaeT WX B nopsagke,
npegycmoTpeHHom rnason 39 MTIK P®. Ecnn npu paccMOTpeHUN BHOBb MOCTYMUBLLMX
anennsauMoHHbIX Xanobbl, nNpeacTaBneHnsa cyn anensisuMOHHOM MHCTaHUMM npuaeTt K
BbIBOAY O HE3AaKOHHOCTU M HEOBOCHOBAHHOCTU CyAebHOro NOCTaHOBIEHMS Cyfa NepBown
WHCTaHUMK, TO OHO OTMEHSETCA BMECTe C paHee BblHECEHHbIM anennauMOHHbLIM
onpeaeneHnemM N NpUHMMaeTcsl HOBOE anennsauMoHHOe onpeaerneHne.

Ecnu npn paccmoTpeHun gena cya anennsumMoHHOW WHCTaHUMKM nepexogun Ha
ocHoBaHuu 4actm 5 crtates 330 [TIK P® k paccMoTpeHuo pena no npasunam
NpoOn3BOACTBa B Cyde NepBon MHCTaHUuM 6e3 ydeTa ocobeHHOCTEN, NpesyCMOTPEHHbIX
rmason 39 ITIK P®, To nuua, kotopble obnaganu npaBoM noAdaTb anennsiumoHHble
Xanoby, npeacrtasneHne, HO He obxanosanu cyaebHoe MocTaHOBMEHME Cyda NepBOu
WMHCTaHUUK, BNpaBe obpaTnTbCsa 3a 3alMTOM CBOMX MpaB M 3aKOHHbLIX MHTEPECOB B Cyq
KaccauuoHHOW MHCTaHumMuW. MNMocTynuselune anennsiunoHHble Xanobbl, npeacTaBneHnsa oT
Taknx nvy, nognexaT BO3BpaLWEHUIO CyaOM NEPBON MHCTAHLMW Ha OCHOBAHWUWM MyHKTA 2
yacTtn 1 ctaten 324 ITIK PO.

O6xanoBaHue onpeaeneHun cyaa nepBor UHCTaHLUMU

43. B cootBetctBUM C nyHktamu 1 n 2 vactu 1 craten 331 ITIK P® B cyq
anennsauMoHHON MHCTaHUMKM obXanylTca Te onpeaeneHus cyga nepBOv WHCTaHLMM,
BO3MOXHOCTb 06GXanoBaHus KoTopbix npeaycmoTtpeHa [MTIK PP, a Takke Te, KOTopble
NCKMIOYaoT BO3MOXHOCTb JarnbHENLero ABMWXKeHUs aena.

K onpegeneHnsam, KoTopble WUCKMOYAKT BO3MOXHOCTb AafibHEWLWEero ABWXKEHUS
gena, OTHOCATCS, B 4acTHOCTW, onpegeneHne o6 oTkase B NPUHATUN 3asiBIIEHUS O
BblHeCeHUn cypebHoro npukasa (ctates 125 [TIK P®), onpegeneHne o6 oTkase B
pasbacHeHUn peweHna cyna (ctates 202 [TIK P®), onpegeneHne o npekpalleHuu
npounssogcTtea no geny (crtates 220 MK P®), onpegeneHne 06 octaBneHumn 3asiBieHUs
6e3 paccmoTpeHus (ctatba 222 TIK PP).

OnpegpeneHuns, obxanoBaHme KOTopblix He npeaycmoTpeHo MK P® n kotopble He
NCKITIOYal0T BO3MOXHOCTb JarnbHeunLwWwero ABMWKeHUs aena, UCXoast N3 nofoxXeHun Jyactm 3
ctaten 331 ITIK P® He moryT 6bITb 06XanoBaHbl OTAENbHO OT pelleHust cyaa nepBou
MHcTaHuun. K Takum onpegeneHnsmMm oTHOCATCSH, B YaCTHOCTU, onpefeneHus 0 NpUHATUN
ncka (3asBfeHns1) K NPoOM3BOACTBY Cyda MNepBOM WMHCTaAHUMK, O MNOArOTOBKE dena K
cynebHomy pasbupartensctsy, 06 oTkase B yAOBNeTBOPeHWW xoaaTtamctea ob oTBoae
cyabu, 06 nctpeboBaHnn gokasaTenscTs, 06 06begnHeHUn aen B 04HO NPOU3BOACTBO, O
BbldeneHun TpeboBaHMa B OTAENbHOE MNPOU3BOACTBO, 00 OTNOXeHuM cyaebHoro
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pa3bupaTtenscTBa. Bmecte ¢ TeM BO3paeHUs1 OTHOCUTESNBbHO yKa3aHHbIX onpeaeneHni
cyga nepBOW MHCTaHUMM MOTyT ObiTb BKMOYEHbl B anennsiuMOHHble Xanooy,
npeacTaBneHue.

44. B cootBeTcTBUM € 4YacTbio 1 ctaTtbn 333 [TIK P® nogaya 4yactHom »anoOsbl,
npeacTaBneHnsa NpoKypopa Ha onpeaesieHne cyaa nepBov MHCTaAHUMKM OCYLLECTBASAETCS
no npaBunam, MPeayCMOTPEHHbIM Ona  nodayyM  anennsauuoHHbIX  Kanobbl,
npeacTaBneHus.

YacTtHaa xanoba, npeactaBneHuMe MNpoKypopa Ha onpefeneHve cyga nepBow
MHCTaHUUM B cooTBeTcTBUM co cTaTben 332 [TIK P® moryT ObiTb NogaHbl B TeYeHue
NATHaAUaATU OHEW CO OHS ero BblHECEHUSA, €CIN UHblIe CPOKN U MOPSAOK UX UCHUCNEHMUS
He ycTaHoBneHbl [TIK PO.

45. lMpn nogade 4acTHoM xanobbl, NpeacTaBneHnsa NPoKypopa Ha onpeneneHue
cyda nepBon MHCTaAHUMKU, KOTOPbIM NMPOM3BOACTBO MO Aeny He 3aBepLueHo, a caMo Aerno
elle He paspeweHo MO CywecTBy B Ccyge MepBOoM MHCTaHUMM (Hanpumep, Ha
onpeaeneHnsa ob obecneveHnn ncka, o6 otkase B obecnedeHnn gokasaTenosCcTs 1 T.M.), B
uenax cobnogeHns pasyMHbIX CpokoB cyponpoussoactea (ctatba 6.1 TIK P®) B cya
anennsauMoHHON MHCTaHUMN MOXET ObiTb HanpaBneH BMECTE C OMUCbI0 BCEX MMEHLLINXCA
B iene AOKYMEHTOB ChOPMUPOBAaHHbINA NO YacTHOW Xanobe, NnpeacraBneHmo Npokypopa
Martepwuar, COCTOSALNN U3 OpUrMHana 4YacTHOM xanobbl Unn npeacTaBreHns Npokypopa
n obxxanyemoro onpeneneHus cyga NnepBon MHCTaAHUUK, a Takke U3 3aBEepPEHHbIX Cya0oM
NepBON MHCTaHLUMN HEODXOAMMbIX AN UX PACCMOTPEHNS KOMUIN JOKYMEHTOB.

[Mocrne paccMOTpeHuUss 4YacTHOM >xanoObl, NpeacTaBfieHNa nNpokypopa Ha
onpefeneHne cyga NepBOM MHCTaHUMM CAOPMUPOBAHHLIM MO YacTHOW kanobe,
npeacTaBneHMo  MpoKypopa Martepuan  npuobwaeTcs K COOTBETCTBYHOLLEMY
rpakgaHckomy geny.

46. CornacHoO nonoXxeHusiMm nyHkta 3 4actu 2 crtatbun 331, yactm 2 craten 412,
yactn 5 craten 413, wactm 1 craten 416 ITIK P® yacTtHasa xanoba, npeacraBneHue
NpoKypopa Ha onpefeneHus cyga nepBon MHCTaHUMU O NPUHYAUTENbHOM WUCMNOSHEHUU
peLeHns MHOCTPaHHOro cyaa unn ob oTkase B MPUHYAUTESNTbHOM UCMOSIHEHUN PELLEHUS
MHOCTPAHHOro cyda; onpeaeneHns o Npu3HaHUM pPeLLEHns MHOCTPAHHOro cyga unu ob
OTKase B MPU3HaAHUN pPeLleHUs MHOCTPAHHOro cyda; onpefeneHna O MpU3HaHUM u
NCMOMHEHUN peLUEHN NHOCTPAHHbIX TPETENCKNX cyaoB (apbutpaxen) nnn ob oTkase B
NPU3HAHMN N UCMOSIHEHUM PELUEHNA WMHOCTPAHHLIX TPETENCKUX cynoB (apbutpaxen)
nogarTcs B anennsauMoOHHYK WMHCTAHUMK BEPXOBHOrO cyda pecnybnuku, Kpaesoro,
obnacTHoro cyga, cyga ropoga eagepanbHOro 3HayYeHusi, cyaa aBTOHOMHOW obGnacTw,
cyfa aBTOHOMHOIO OKpyra.

47. lMpaBoM Ha nogayy 4acTHOM »anobbl Ha onpegeneHne cyga nepBou
MHCTaHUuM B cooTBeTcTBUMM C 4YacTbio 1 crtatebun 331 TIK PP obnagatoT CTOPOHbI U
apyrve nuua, yydacteytowme B gene. Npokypop, ydacTByoWmMi B Aene, Bnpase NpuHeCTn
npencTaBneHne Ha onpegeneHne cyga NnepBon MHCTaHLUMN.

Ncxoasa us cogepxaHua Hopm vactu 1 ctaten 331 n yactu 3 craten 320 ITIK P®
nuua, He NpUBMEYEHHbIE K YY4aCcTUIO B Aene, Takke BnpaBe nogaTb YacTHYHO xanoby Ha
onpegeneHne cyga nepBorM WMHCTaHuuuM. B cBA3M C aTum cygy nepBoOrM WMHCTaHUUMK
HaOMNeXWUT NPOBEPATb, COAEPXKUTCA NN B YacTHOM Xanobe nuua, He NMPUBIIEYEHHOrO K
yyactTuio B gene, oO0OCHOBaHME HapyLIeHUs ero npaB U (UnnM) BO3NOXEHUA Ha Hero
obs3aHHOCTEN 0BXanyemMbiM onpeaeneHnemM cyaa nepBon MHCTaHLU.
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48. Cyn anennsiuMoHHOM MHCTaHUMM B COOTBETCTBUM C YacTbio 2 ctatbn 333 MK
P® paccmaTtpuBaeT 4YacTHyto xanoby, npeacrtaBneHne NpoKypopa Ha onpegeneHune cyga
nepBon MHCTaHUMM 6e3 n3BelleHns nNuy, yd4acTeyloWwnX B gene, B cyaebHom 3acegaHunm
c obgasaTenbHbIM BeAeHMEM MpPOTOKosNa Mo npasunam, NpegyCcMOTPEeHHbIM rnasoun 21
MK P®. B cBs3nM ¢ 9TuM cyay nepBOM WMHCTAHUUM B COMPOBOAUTESILHOM MUCbME O
HanpaeneHun gena (maTtepuana) ¢ 4YacTHOW >xanobown, npeacTaBreHneM npokKypopa B
cyd anennauMOHHOM MHCTaHUMW, KOMWA KOTOPOro HamnpaBndeTcd Takke nvuam,
yyacTBylwMM B fene, crnefyeT ykasbiBaTb, YTO PACCMOTPEHWE YacTHOM Xanobbl,
npeacTaBneHnsa NpoKypopa npoucxoauTt B cyaebHomM 3acegaHun cyga anennsiuMoHHON
MHCTaHUuKM 6e3 n3BeLeHNs 1 BbI30Ba 1L, Y4acTBYHOLLNX B AEnNe.

B TO Xe BpemMsas C Yy4yeTOM Xxapaktepa W CIOXHOCTM pa3peLlaemMoro
npoueccyanbHOro BoOMpoca, a Takke C Yy4eTOM [OBOOOB YaCTHOM >Kanobbl,
npeacTtaBneHns nNpoKypopa cyd anenndauuMoOHHOM WHCTaHUMKM BrpaBe Mo CBOEW
MHUUMATMBE BbI3BaATb NUL, y4acTBYHOLWMX B Aene, B cyaebHoe 3acegaHue.

YactHaa  xanoba, npegcraBneHMe  MNpoKypopa Ha  onpejeneHnss o
NPUOCTaAHOBIIEHMN NPOM3BOACTBA NO AeNy, O NpekpalleHMM NpPoM3BOACTBa No geny, ob
ocTaBneHun 3aaBneHns 6e3 paccMoTpeHust Bcerga paccmaTtpmBatroTca ¢ obsa3aTteribHbIM
N3BELLEHMEM NUL, YyYacTBYKOLMX B Aene, O BPEMEHM U MecTe cyaebHOro sacegaHus
(yactb 2 ctatbu 333 ITIK PO).

O6paTuTb BHMMaHME CydOB Ha TO, YTO B COOTBETCTBMM CO cTtatbamn 14 n 16
depgepanbHOro 3akoHa ot 22 gekabpsa 2008 roga N 262-d3 "O6 obecneveHnn goctyna K
MHopmaumm o pesatenbHocTn cygoB B Poccuiickon depepaumnmn” mHpopmaums o
BPEMEHN W MECTe pPacCCMOTPEHUSA 4acTHOW Xanobbl, NpeacTaBneHns npokypopa Ha
onpegeneHne cyga nNepBov MHCTaAHUMKW OOSMKHA pa3MellaTbCs Ha MHTepHeT-canuTe cyaa
anennsauMoOHHON MHCTaHUMK, a Takke B 3aHMMaeMbIX CyAOM anensiiuMOHHON UHCTaHUMK
NOMELLEHNAX HE3AaBMCUMO OT TOro, B KakoM nopsiake OyayT paccmatpmBaTbCs YacTHas
xanoba, npeacraBneHne npokypopa (C M3BELLEHWEM Nnuu, y4acTBYHOWMX B Aene, unm
6e3 nx n3eeLeHns).

49. Ncxoas ua nonoxeHnn vyactmn 1 ctaten 333 MK PO npu npoBepke 3aKOHHOCTU
n 0oBOCHOBaHHOCTU oObOXanyemoro onpegeneHns cyga nepBOM WHCTaHUMM  cyq
anennsauMoHHON MHCTaHLNK PYKOBOLACTBYETCH ctatben 330 MK P®,
npegycmaTpuBatlolLlen OCHOBaHUS ONS OTMEHbl UMW U3MEHEHUSA PELLEHUA cyda NepBown
WMHCTaHUUMN.

50. Ecnu obxanyemoe onpefgeneHve cyaa ucxogs wus TpebosaHun [TIK PO
AOMKHO ObINIO BLIHOCUTLCS B Cyde MNEepBON WMHCTaHUMM B cyaebHom 3acegaHum C
N3BELLEHMEM UL, yYacTBYHOLWMX B Aene (Hanpumep, onpeaeneHns o NpuHyanTenbHOM
NUCMOMNHEHUN PpPELIEHNA WHOCTPaHHOrO Ccyda, O pa3bsACHEHUW pelleHus cyna, oo
MHAEKCAUUN NMPUCY>KOEHHbBIX OEHEXHbIX CYMM U T.M.), TO cyd anennaumMoOHHON MHCTaHUUn
B cCnyvyae nepexoga Ha ocHoBaHun 4vactm 5 ctatem 330 TTIK P® K paccMOTpeHuto
YacTHOM xanoObl, NpeacTaBneHUs MPoKypopa no npasBunaMm nNpouM3BOACTBA B cyde
nepBon MHCTaHUMM 6e3 yyeTa ocobeHHocTen, npenycMoTpeHHbix rnason 39 TIK PO,
n3BewaeT nuu, ydacTBYKOLMX B Aerne, O BPEMEHW U MECTE PaCCMOTPEHUA YaCTHOM
Xanobbl, NpefcTaBneHnsa Npokypopa.

51. B cootBeTtctBUM co cratbein 333 [TIK P® yacTtHasa xanoba, npeacrtaBneHune
NpoKypopa Ha onpegeneHve cyga nNepBONM WHCTaHUUM paccMaTpuBalOTCA B CPOKMU,
yCTaHoBMeHHble ctaTben 327.2 TIK P®. NMpn 9TOM COKpalLeHHbIE CPOKN pacCMOTPEHMUS
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YyacTHbIX Xanob, npeacTaBneHnn NPoKypopa Ha onpeneneHus cyaa nepBov MHCTaHLMK
MO OTAENbHbIM KaTteropusiMm gen MoryT 6biTb ycTaHoBneHbl kak MK P®, Tak n nHbimun
denepanbHbIMU 3aKOHaMM.

52. B cnyyae, korga no pesynbTaTaM pPacCMOTPEHUS YacCTHOW anobsbl,
npeacTaBneHna  Npokypopa CydoM  anefnnduuoHHOM  MHCTaHUMM  OTMEHSAETCS
onpegeneHne cyga nepBOM WHCTaAHUWMM MOSMHOCTbD WM B 4acTuM MO OCHOBAHUSM,
npegycmoTpeHHbiM ctateen 330 ITIK P®, B cooTBeTCcTBMM C TpeboBaHUAMM MnyHKTa 2
ctaten 334 ITIK P® nepepava npoueccyanbHOro Bornpoca, no noBogy KoTtoporo 6bis1o
BbIHECEHO OOXanyemoe onpegerneHne, Ha HOBOE pacCMOTPEHMe He ponyckaetcs. B
TakoM criydae cyd anensissiuMoHHOW MHCTaHUuuM caM  paspellaer Mo  CyLllecTBy
KOHKPETHbIN  npoLeccyarnbHbii  BOMPOC, MO MOBOAY KOTOPOro 6bI10  BbIHECEHO
obxanyemoe onpegeneHve cyga (Hanpumep, BONPOC O 3aKOHHOCTU WS HE3AKOHHOCTM
BOCCT@HOBJIEHNS UM OTKa3a B  BOCCTAHOBIIEHMM  MPOLECCyanbHOrO  CPOKa;
BO3BpaLLEHUs, OCTaBneHus 6e3 ABMKEHNS UM OTKa3a B NPUHATUN UCKOBOIO 3asiBNieHUS;
npUMeHeHns obecneynTenbHbIX MeP; NpeKpaLLeHnsa Npon3BoACcTBa Mo Aeny u T.n.).

Ecnn cyaom nepBon MHCTaHUMM OENO NO CYLLECTBY 3asiBMIEHHbIX TpeboBaHUN He
ObINoO pa3spelleHo, TO B criyyae oTMeHbl 0bXXanyemMoro onpegeneHns cyaa, BbIHECEHHOro
nocrne npUHATUS WCKOBOrO 3asBfieHus (3asiBfieHnd) K MpouM3BOACTBY cyda NepBOn
WHCTaHUuK (Hanpumep, onpegeneHne o6 obecneyeHun Ucka, onpegeneHne o
npekpawieHmn npomsBoacTBa No Aeny, onpeaeneHne ob octaBneHun 3asBrneHus 6e3
pacCcMOTPEeHUa 1 T.M.), cyn anersisuMOHHOM MHCTaHUMW paspeluaeT rnpoueccyanbHbIn
BOMPOC MO YacTHOW xanobe, NnpeacTaBfeHUIO NPOKypopa U HanpaeBnsieT rpaxgaHckoe
Aeno B cya NepBon MHCTaHUMW ONs ero AanbHenLwWwero pacCMOTPEHNS MO CyLLLECTBY.

53. Ecnn npu paccMoTpeHun 4YacTHOW Xanobbl, nNpeacTaBreHuss NPoKypopa Ha
onpegeneHne cyga nepBorM WMHCTaHUMM OydeT ycTaHOBMNEHO, YTO 4YacTHasa >xanoba,
npegcTaBneHne nNpokKypopa nogaHbl C NPOMyCcKOM yCTaHoBIEHHOro ctatben 332 [TIK PO
cCpoka obanoBaHMs W He peweH BOMNPOC O BOCCTAHOBMIEHMM 3TOr0 CpoKa, Ccyn
anennauMoOHHOM MHCTaHUMM Ha OCHoBaHUKU Yactu 4 ctatbk 1 1 nyHkTa 4 ctaten 328 ITIK
P® BbliHOCUT onpeneneHne o6 OCTaBneHUM YacTHOW »>kanobbl, npeacTaBneHus
npokypopa 6e3 paccMOTPEHNS NO CYLLECTBY.

Opyrue Bonpochkl, BO3HUKaKLWMe B CBA3N C paCCMOTpPeHUeM aerna B cyae
anennAauyMoHHON UHCTaHUUU

54. Ncxopgqa us nonoxeHun Yyactu 5 ctateun 327 MTIK P® 3amevaHus Ha nNpoTOKON
cygebHoro 3acefiaHuns, KOTOpblA Bericd B cyde anennsauumoHHOW  MHCTaHuuu,
paccMaTpuBalTCa cydbeun-npeacenaTensCTBYOWMM, NOAMMCABLIMM  NPOTOKOM, MO
npasuiam, NnpeaycMoTpeHHbIM ctaTben 232 MK PO.

55. Heynnarta CTOpOHON rocyaapCTBEHHOW NOLWSIMHBI NMOO ee ynnaTta He B MNOSIHOM
pasmepe He MOXeT CIyXUTb OCHOBaHMEM AN BO3BpaLLEHUA anennaunoHHON Xanobbl ¢
Aernom cyooM anenniauMOHHON WMHCTaHUMW B Cyd NepBOW MHCTAHUUM ANS COBEepLUeHUN
npoueccyarbHbliX OeACTBUK, NpeaycMoTpeHHblx ctateen 323 [TIK P®. B atom cnyvae
BOMPOC O B3bICKaHWWN roCcy4apCTBEHHOW MOLUMUHLI B YCTAHOBMEHHOM 3aKOHOM pa3mepe
MOXeT ObITb paspelleH cyaoM anennaunoHHON MHCTaHUMM C y4eToM npaBui ctaTtbn 98
MK P®, 0 yem ykasbiBaeTcs B anensisiuioHHOM onpeaeneHun.
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B cnyyae, ecnn cya anennauMOHHOW WHCTaAHUMM W3MEHUN COCTosiBLUEeecCS
cynebHoe NocTaHoBMEHME cyAa NepBON MHCTaAHUUKM UM OTMEHWUIT ero MU NPUHSAN HOBOE
peLueHne No aerny, oH BnpaBe U3MeHUTb pacnpegeneHune cyaebHblx pacxonos. Ecnv cya
anennsauMoHHON WHCTaHUMW He M3MeHWNn pacnpegerneHve cyaebHbiX pacxodos, TO B
cooTBeTCTBMM C 4Yactbio 3 ctatel 98 [TIK P® 3T1OT BOMNpPOC NO 3asiBfIEHUIO
3anMHTepecoBaHHOro Nuua AOMKeH ObiTb paspeLleH Cya4oM NepBON MHCTaHLMW.

56. Cya anennsaumMoHHON MHCTaHUUK, pykoBOACTBYACh YacThio 2 ctaTten 200 MK
P®, BnpaBe No CBOEN WHULMATMBE UMW MO 3aABMEHWUIO NWL, y4acTBYKOLMX B ene,
MUCrpaBuUTb AONYLUEHHble B anennsuMoHHOM onpefeneHun OfNUCKA WU siBHble
apugmMeTmnyeckme owmnbkn, a Takke pacCMOTPETb 3asiBNIEHUS NnL, Y4acTBYOLWNX B Aene,
O pasbACHEHUM anennsauMoHHOro ornpeaeneHus, KoTopbiM OblNO0 U3MEHEHO pelleHue
cyfda nepBOM WMHCTAHUUKM UM BblHECEHO HOBOE pelleHue (ctatbs 202 ITIK P®), n o
nepecmoTpe anennsauMoHHOro onpeneneHnuss no BHOBb OTKPLIBLUMMCH WMAW HOBbIM
obctogarenbcTBam (rnaea 42 MK P®).

Cnenyet obpaTuTb BHUMaHuve CydoB anesinsuMOHHOW WHCTaHUMW Ha TO, 4TO
ncxogs m3 Tpebosanunm crtaten 200, 202, 396 [TIK PO 3aasneHna o6 mcnpaBneHuu
ONUCKM WM  ABHOW apudMETUYEeCKOW OWNBKN, O pasbACHEHUM anenssuMOHHOro
onpeneneHnsa, KoTopbiM OblNO M3MEHEHO pelleHne cyda NepBOM WMHCTaHUMU UNu
BblHECEHO HOBOE pelleHue, a Takke 3asBrieHue, npeacraBfeHne O nepecmoTpe
anennsuMoHHOro onpeaeneHuns no BHOBb OTKPbIBLUMMCS UM HOBbIM OBCTOATENbLCTBAM
paccmaTpuBaloTCs CyAOM anennsuuoHHONW MWHCTaHuun B cygebHom 3acefaHum C
n3BeLLeHeM nuu, y4acTByoLWKUX B Aene.

OnpegeneHunsa cyga anennsiuMoOHHOM MHCTaHuMm 06 ucnpaBfieHun OMUCKU UMK
SIBHOW  apudmeTudeckon owmbkn, o6 yagosneTBopeHun wunm 06 oOTKase B
yOOBNETBOPEHUN 3asIBIIEHUS O Pa3bsACHEHUM anesmnaunMoHHOro onpeaeneHns, KoTopbim
ObII0 U3MEHEHO pelleHne cyaa NepBon UHCTaHUMW UMN BbIHECEHO HOBOE pelleHue, a
Takke 006 ygoBneTBopeHunm wunm 06 oOTKase B YOOBMETBOPEHUMU  3asBrEHUS,
npeacTaBneHnsa 0 nepecmoTpe anenndaunoHHOro onpeneneHunst no BHOBb OTKPbIBLUMMCS
UM HOBbIM OBCTOATENBCTBAM B COOTBETCTBUM C YacTbio 5 ctaTten 329 ITIK PO BcTynatoT
B 3aKOHHYIO CUIly C MOMEHTa UX MPUHATUSA. B CBA3M C 3TUM yKasaHHble onpeneneHus
cyfa anennsaumMoHHOW WMHCTaHumMmM MoryT ObiTb 0GXanoBaHbl TOMbKO B KacCaLMOHHOM
nopsigke, MOCKOMbKY Cyd anennsuMoHHOW WHCTaHUMM He BnpaBe paccMaTtpuBaTh
Xanobbl Ha BCTYNMBLUNE B 3aKOHHYIO cuUny cyaebHble NoCTaHOBMNEHNUS.

57. Mpn Hanuuun obCToATENLCTB, NPEaYCMOTPEHHbLIX B MyHKTax 1 n 2 yactn 1
craten 201 I'TIK P®, cya anennsaumMoHHON MHCTaHLMK BripaBe No CBOEN MHULMATUBE U
MO 3asBNEHUI0 NUL, y4acTBYKOLWMX B Aefie, BbIHECTU OOMOMHUTENbHOE anennaunoHHoe
onpegeneHne B cyaebHoM 3acefaHmm ¢ 06a3aTeNbHbIM U3BELLEHNEM NUL, Y4aCTBYHOLLNX
B pgene. lpn 9TOM AOMNONHUTENbHOE anennduuoHHoe onpegeneHne MoxeT ObiTb
BbIHECEHO He MOo3Hee YCTaHOBIIEHHOro 3aKOHOM CpoKa Ha KaccaunoHHoe obxanosaHue
anennsuMoHHOro onpeerieHns, To eCTb B TeYeHMe LeCTU MeCsLEB CO OHS BbIHECEHUS
anennsauMoHHOro onpeaeneHus.

58. o cmbicny craten 428 [TIK P®, nocne paccmoTpeHus pena B cyae
anennsauMoHHON MHCTaHUuKW, B TOM 4Yucre no npasunam Npou3BOACTBa B cyde NepBou
MHCTaHUMM 6e3 ydyeTa ocobeHHOCTENW, npeaycMOTpeHHblX rnaso 39 [TIK PO,
MCMONHUTENbHBIA NUCT BblOAETCA CyaOM, KOTOpPbIM paccmaTpuBan aerfio B NepBon
NHCTaHLMMW.
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59. Ecnu npn paccmoTpeHnn gena cyn anennsauyMoHHOW MHCTaHUMW YCTaHOBWUT,
4YTO Cy4OM nMEepBON WHCTaHUMM He npoBoguiacb MOAroTOBKAa Aena K cygebHomy
pa3bupaTenbLCcTBY MNK Takasa NoaroToBka Obina npoBedeHa He B NOMHOM ob6beme nnbo
ObIM  gonylwleHbl  Apyrve  HapyleHWus, KOoTopble NpuBeNnu K HenpaBWUilbHOMY
pacCMOTPEHUIO dena WM K HapyLeHU0 CPOKOB €ro  pacCMOTpPEeHUs, cyay
anennsuMoHHON WMHCTaHUMM HeobxoouMMo pearnpoBaTbh Ha [OONYLLEHHbIE HapyLUeHUs
BblIHECEHMEM YacTHOro onpeaerneHna (ctatba 226 MK PP).

60. B cBA3KM C NPUHATMEM HACTOALLErO0 MOCTAHOBIIEHUSA MPU3HATb YTPaTUBLLMM
cuny nocrtaHoeneHve NneHyma BepxosHoro Cyaa Poccuinckon ®enepaumm ot 24 moHA
2008 roga N 12 "O npumMmeHeHnn cygamm HopMm ['paxkgaHCKOro npoleccyarnbHOro kogekca
Poccunckon ®depepauumn, perynmpyrowmx npou3BOACTBO B Cyde  KaccauMOHHOW
MHCTaHUMN".

Mpencepatens BepxosHoro Cyaa
Poccuinckon depepaunn B.M. Ilebenen

CekpeTapsb lNneHyma,
cynbs BepxosHoro Cyaa
Poccuinckon depepaunn B.B. [lopowkoB
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